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ASYLUM FRAUD: 

ABUSING AMERICA’S COMPASSION? 


TUESDAY, FEBRUARY 11, 2014 

House of Representatives 
Subcommittee on Immigration and Border Security 
Committee on the Judiciary 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:08 a.m., in room 
2141, Rayburn House Office Building, the Honorable Trey Gowdy 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Gowdy, Goodlatte, Poe, Smith of Texas, 
King, Jordan, Labrador, Holding, Lofgren, Conyers, Jackson Lee, 
and Garcia. 

Also present: Representative Chaffetz. 

Staff present: (Majority) George Fishman, Chief Counsel; Dimple 
Shah, Counsel; Andrea Loving, Counsel; Graham Owens, Clerk; 
and (Minority) David Shahoulian, Minority Counsel 

Mr. Gowdy. Welcome. This is a hearing on asylum fraud. The 
Subcommittee on Immigration and Border Security will come to 
order. 

[Disturbance in hearing room.] 

Mr. Gowdy. Will the Capitol Police please remove the protestors? 

The Subcommittee on Immigration and Border Security will 
come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

We welcome our witnesses today. 

Perhaps I am a little late in saying this, but I will say it none- 
theless. We are delighted to have everyone here. If you disrupt the 
hearing, you will be removed. This is your one and only warning. 
Other Committee Chairmen may give you more than one warning. 
This is the one that I am going to give you. So if you want to par- 
ticipate, we are delighted to have you. If you want to protest, you 
can leave now or the police will escort you. 

With that, I welcome all of our witnesses. 

And I will recognize myself now for an opening statement and 
then the Ranking Member and then the Committee Chairman. 

If you want an American version of running of the bulls, stand 
at the bottom of the steps after votes on a fly-out day. We are all 
in a hurry to get home, and I am probably the worst culprit of all. 
A few weeks ago, a young boy and his sister were at the bottom 
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of the steps waiting on me. Mr. Gowdy, Mr. Gowdy, do you have 
a minute? The young boy was 10 and his precious little sister was 
either 3 or 4. The first time I asked her, she held up three fingers 
and then she held up four. So we kind of agreed on 3 and a half. 

I picked the little girl up and asked her brother what I could do 
to help him. I did not know if he wanted to talk about education. 
I did not know if he wanted to talk about medical research or im- 
migration. What he said was he wanted was to pray for me and 
that was all he wanted. He wanted to say a prayer. So I held his 
sister and he said the most beautiful prayer at the foot of our Cap- 
itol. 

I think about that little boy and his sister from time to time, and 
I thought about them specifically over the weekend when my 
friend, the Ranking Member, sent me an article on people who 
were being persecuted in one country. And then a few hours later, 
I saw another article on a man in Central Africa whose throat was 
cut simply because he was a Christian. 

So we have the contrast between the greatness of this country 
where even a young boy and his sister can petition their Govern- 
ment at the foot of the Capitol, literally waiting on their Represent- 
ative to practice the freedom of expression, the freedom of assem- 
bly, and the freedom of religious expression by openly praying in 
the shadow of the Capitol. And you contrast that with the reality 
that in other countries, you face persecution for your beliefs. You 
may be put to death for the possession of a book that we swear all 
of our witnesses in on in court. You may be denied access to edu- 
cation because of gender. You may be persecuted or killed if your 
religious beliefs do not match the religious beliefs of the majority. 
You will be victimized and the criminal justice system will be 
closed to you because you do not believe the right things or look 
the right way. 

Our fellow citizens recognize the gift we were given by being 
born in a land that values and practices religious freedom, and be- 
cause we realize how fortunate we are, compared to the plights of 
others, there is a tremendous generosity of spirit we feel toward 
those who were born into, or live in oppression, discrimination, per- 
secution, and retaliation. 

Americans are generous in spirit and that generosity is evi- 
denced by our willingness to help, but Americans expect that gen- 
erosity will be respected and not abused. We expect those that seek 
to come here are honest and fair in their petitions. We know that 
there are survivors of inconceivable and heinous atrocities. We are 
outraged. We are sympathetic. And more than just sympathy, we 
are willing to open our country to provide those in need with a ref- 
uge, with a sanctuary with safety and dignity. And about all we 
ask in return is that the system not be abused and that that gen- 
erosity of spirit not be taken advantage of 

So today we will examine how we can protect the integrity of our 
asylum program while ensuring we will not extend this special ben- 
efit to those who seek to tafe advantage or, worse yet, exploit 
American generosity to do us harm. 

With that, I would recognize the gentlelady from California, the 
Ranking Member. 
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Ms. Lofgren. Thank you, Mr. Chairman. And I appreciate your 
comments recognizing the importance of the asylum system. 

America really stands as a heacon of hope and freedom around 
the world, and part of being that heacon of hope and freedom is our 
refugee program and our asylum program. Really, if you think back 
to the origins of the current asylum program, it was really put into 
shape after World War II when, much to our continuing shame, the 
United States turned away Jewish refugees who were fleeing Hitler 
who were then returned to Germany and who died in concentration 
camps. That was a wake-up call to the world and to the United 
States, and we put in place our asylum system. 

Recently there has been discussion of broad immigration reform, 
and I was encouraged that there might be some opportunity to 
move forward on a bipartisan basis. I still have that hope. But 
there has been concern expressed not only about immigration re- 
form and the President, which I think is quite misplaced since the 
President has removed 2 million people in his first 5 years in office, 
more than President Bush removed in his 8 years in office, and 
there is vigorous enforcement of the immigration laws. 

But I also think that there is concern — and I have discussed this 
with the Chairman and I think I understand the origin — with the 
title of this hearing and the allegations not by the Chairman but 
by some that this is a system racked with fraud. 

Recently The Washington Times did a report citing an internal 
assessment of the asylum system, prepared by USCIS, but the re- 
port was from 2009. And they said that the audit finds the asylum 
system ripe with fraud. That is actually a gross mischar- 
acterization of the USCIS assessment. And the odd thing is that 
the 2009 report was actually an assessment of what was going on 
in the year 2005, a number of years before President Obama actu- 
ally was elected President. So I think it is important that we deal 
with the facts. 

And certainly the asylum system is not perfect. No system that 
we as people can design — we always want to improve our situation, 
but we need to recognize also that the system in place in 2005 is 
not the same as today. We need to get the facts out and recognize 
that the has done a great deal since 2005 to combat fraud, includ- 
ing placing fraud detection officers at all asylum offices, placing 
fraud detection officers overseas to aid in overseas document 
verification, hiring document examiners and increasing the capac- 
ity to do forensic testing of documents, providing its officers access 
to numerous additional databases to assist in fraud detection, and 
entering into additional information sharing agreements with for- 
eign governments to combat fraud. 

I am happy to support smart changes that further assist USCIS 
to eliminate fraud and advance its mission to assess asylum claims 
in a fair and timely manner. These changes, I think, could include 
hiring additional asylum and fraud detection officers to reduce 
backlogs, balance workloads, and expand the infrastructure for in- 
vestigating potential fraud in asylum applications; dedicating addi- 
tional personnel and resources to overseas document verification so 
that all investigative requests are completed in a timely manner; 
taking steps to ensure that ICE actually investigates referrals from 
USCIS fraud detection officers concerning asylum fraud; ensuring 
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that ICE and DOJ dedicate appropriate resources to fully prosecute 
persons and groups that defraud the immigration system; and fi- 
nally, assisting USCIS to expand training with respect to detecting 
and investigating fraud in asylum and other immigration applica- 
tions. 

But we should make these changes not with our hair on fire be- 
cause, as we address abuse, we must also address the many ways 
that the current system fails to protect legitimate and vulnerable 
refugees. We must ensure, for example, that our immigration 
courts are properly staffed and resourced. As funding for enforce- 
ment skyrocketed in recent years, funding for the courts lagged be- 
hind, leading to massive backlogs. These delays both increased the 
potential for fraud and prevent timely protection for legitimate ref- 
ugees. Adequate resources are essential for maintaining the integ- 
rity and effectiveness of the system. 

I also think we should reconsider the 1-year filing deadline which 
is barring bona fide refugees from receiving asylum while under- 
mining the efficiency of the asylum system. The deadline does not 
bar cases because they are fraudulent, it bars them based on the 
date they are filed, regardless of the applicant’s claim. And we cer- 
tainly know of cases, a Christian woman who was tortured and 
abused whose valid claim was denied because of this arbitrary 
standard. We need to take a look at that. 

Our country can strengthen the integrity of the immigration sys- 
tem and also provide asylum to refugees in a timely, fair, and effi- 
cient manner. This fair and balanced approach is consistent with 
the country’s values and commitments, and I believe it is some- 
thing that all of us on this Committee can embrace. Certainly none 
of us want to have a fraudulent situation, but we do want to main- 
tain our Nation’s status as a beacon of light and freedom in the 
world. 

And with that, Mr. Chairman, I yield back. 

Mr. Gowdy. I thank the gentlelady. 

The Chair will now recognize the Chairman of the full Com- 
mittee, the gentleman from Virginia, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. Thank you for hold- 
ing this hearing. Thank you for the prompt action to get the assist- 
ance of the Capitol Police to remove the protestors. That was an 
unfortunate, but very necessary step to take. 

And you know, when you see the passion of people like that 
about this issue, one would only hope that they would actually 
come to a hearing like this and stay and listen to the array of dif- 
ferent points of view that they will hear from our panelists and 
from the Members of the Committee and the questions from the 
Members of the Committee that reflect upon the seriousness and 
complexity of these issues that need to be addressed. I know that 
every hearing that I attend I learn more about how to solve the 
problems that we have with our American immigration policy. 

So thank you for allowing us to proceed in this manner. 

The United States of America is extremely hospitable to immi- 
grants, asylees, refugees, and those needing temporary protected 
status. Our Nation’s record of generosity and compassion to people 
in need of protection from war, anarchy, natural disaster, and per- 
secution is exemplary and easily the best in the world. 
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We have maintained a robust refugee resettlement system, tak- 
ing in more United Nations designated refugees than all other 
countries in the world combined. We grant asylum to tens of thou- 
sands of asylum seekers each year. We expect to continue this 
track record in protecting those who arrive here in order to escape 
persecution. 

Unfortunately, however, because of our well justified reputation 
for compassion, many people are attempting to file fraudulent 
claims just so they can get a free pass into the United States. 

The system becomes subject to abuse and fraud when the gen- 
erous policies we have established are used for ideological goals by 
the Administration. It also becomes subject to abuse when people 
seek to take advantage of our generosity and game the system by 
identifying and exploiting loopholes. 

The House Judiciary Committee recently obtained an internal 
document demonstrating that U.S. Citizenship and Immigration 
Services’ National Security and Records Verification Directorate’s 
Fraud Detection and National Security Division completed a report 
in 2009 on asylum fraud in cases considered by asylum officers. 
They studied a sample of asylum applications that were affirma- 
tively filed between May and October 2005. Pursuant to the report, 
a case was classified as fraudulent if reliable evidence pertaining 
to the applicant’s asylum eligibility proved a material misrepresen- 
tation and the evidence was more than just contradictory testimony 
given by the applicant. If the indicators of fraud existed and per- 
tained to the applicant’s asylum eligibility, but fraud could not be 
confirmed by evidence external to the applicant’s testimony, the 
case was classified as exhibiting “indicators of possible fraud.” A 
total of 12 percent of cases, 29 out of 239, were found to have prov- 
en fraud and an additional 58 percent, 138 cases, had indicators of 
possible fraud, for a total 70 percent rate of proven or possible 
fraud. 

The Obama administration refused to make these findings public 
and has, to my knowledge, done nothing to address the concerns 
raised by the report. Instead, they felt their time was better spent 
contesting the report’s methodology and hiring private contractors 
to rebut the findings of fraud. We have asked USCIS for any re- 
ports ever generated by the private contractors, but no such report 
has been provided to date. 

The only check suggested in the 2009 FDNS report that is man- 
datory, and has been since 2006, is the US-VISIT check. All other 
checks in the report are currently discretionary. The report also 
states: “As a result of information gleaned from this study, FDNS 
plans to issue internal agency recommendations to improve USCIS 
processes and fraud detection.” According to DHS, recommenda- 
tions were made since 2009 but as of yesterday they have not told 
us either what those recommendations were or whether they had 
ever been implemented. Finally, USCIS made clear that under this 
Administration, no other fraud reporting analysis has been gen- 
erated. 

To make matters worse, under Obama’s tenure, approval rates 
by asylum officers have increased from 28 percent in 2007 to 46 
percent in 2013. If an asylum officer does not approve the applica- 
tion, it is referred to an immigration judge. Approval rates by im- 
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migration judges of affirmative applications have increased from 51 
percent in 2007 to 72 percent in 2012. Combining these two bites 
at the apple, the vast majority of aliens who affirmatively seek asy- 
lum are now successful in their claims. This does not even take 
into account the appellate process. 

Additionally, when DHS grants an asylum application, the alien 
becomes immediately eligible for major Federal benefits programs 
that are not even available to most legal permanent residents, or 
not available to them for years. These programs can provide many 
thousands of dollars a year in benefits to each eligible individual. 

In 2012, 29,484 aliens were granted asylum. I am sending a let- 
ter to the Government Accountability Office to determine what the 
cost of these benefits are to the American taxpayer. If 70 percent 
of these grants were made based on fraudulent applications, Amer- 
ican taxpayers are being defrauded out of hundreds of millions, if 
not billions, of dollars each year. 

I am certainly not calling for reduced asylum protections. On the 
contrary, asylum should remain an important protection extended 
to aliens fleeing persecution. We merely seek to improve the integ- 
rity of the existing asylum program by reducing the opportunities 
for fraud and abuse while ensuring adherence to our Nation’s im- 
migration laws. 

An overwhelming amount of fraud exists in the process and little 
is done to address it. Individuals are showing up in droves at the 
border to make out asylum claims. Adjudicators have the general 
mindset that they must get to “yes” in order to have successful ca- 
reers. It is apparent that the rule of law is being ignored and there 
is an endemic problem within the system that the Administration 
is ignoring. Failing to address these problems undermines the good 
will and trust necessary to develop a common sense, step-by-step 
approach to improving our immigration laws. I look forward to ad- 
dressing this disturbing problem today. 

Thank you, Mr. Chairman. 

Mr. Gowdy. I thank the gentleman from Virginia. 

The Chair will now recognize the gentleman from Michigan, the 
Ranking Member of the full Committee, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Gowdy. 

Less than 2 weeks ago, I was optimistic that we had turned a 
corner in the immigration debate when the Republican leadership 
released its new set of immigration principles. And although the 
principles were vague and subject to a wide range of interpreta- 
tions, they nevertheless signaled real promise. A promise that my 
colleagues finally recognized the damage that our broken immigra- 
tion system causes every day to families and businesses throughout 
the country. And a promise that this House would finally move for- 
ward on reforming the system for the good of us all. 

But just 1 week later, all that promise is all but gone. Why the 
sudden turnaround? Apparently it is all President Obama’s fault. 
Despite record deportations and the lowest level of border crossings 
in the last 40 years, my Republican colleagues say, in effect, they 
do not trust the President to enforce our immigration laws. 

Now, let me take this moment to assure them that the President 
is enforcing our immigration laws vigorously, a lot more than some 
of us would like. My district office, like many other district offices 
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in the House, can attest to this. Our case workers spend days deal- 
ing with heart-wrenching deportations and family separation. Nev- 
ertheless, this record level of enforcement does not seem to be 
enough. 

And so this weekend, the Senator from New York, Mr. Schumer, 
offered a different approach. Pass immigration legislation now but 
have it take effect in 2017 when a new President is sitting in the 
Oval Office. Many Republicans rejected this proposal as soon as 
they heard it. Even though the offer would take Obama out of the 
equation, they did not like it. Why? Those who gave a reason said 
it was because they still do not trust Obama. 

Now, this blame game and disregard for the facts is now being 
reflected in today’s hearing, unfortunately. Last week. The Wash- 
ington Times published an article about fraud in the asylum sys- 
tem citing a 2009 report from the United States Citizenship and 
Immigration Services. That report concerned asylum claims from 
2005, 3 years before President Obama took office. Nevertheless, our 
majority seems to be blaming Obama for that too, and they refuse 
to reco^ize that the system in place today, while not perfect, is a 
vastly improved one from the system in place in 2005. The 2009 
fraud report itself details several ways in which the system has 
been improved since 2005. But I guess it is just easier to blame 
President Obama. 

The issue we will address today is important. We know the num- 
ber of people seeking asylum at our borders and in the interior of 
our country has increased over the last 2 years, and in some places 
at the border, the increase has been quite dramatic. It is important 
that we figure out why this is happening because only after that, 
can we figure out how to deal with it in a responsible way. But that 
is not all we have to do. Fixing our broken immigration system still 
lies ahead for the Congress, and I stand ready to do the work that 
needs to be done. 

So let us begin the second session by bringing up the bipartisan 
immigration bill that has already passed the Senate. If not, let us 
instead consider some of the Republican bills that I understand 
may be in the works. Let us just do something because doing noth- 
ing is no more an option for us than it is for the families that are 
being torn apart each and every day. 

I thank the Chairman and yield back. 

Mr. Gowdy. I thank the gentleman from Michigan. 

Before we recognize our witnesses, I would ask unanimous con- 
sent to add to the record, number one, a report by USCIS entitled 
“1-589 Asylum Benefit Fraud and Compliance Report,” and number 
two, a DHS report entitled “Detained Asylum Seekers Fiscal Year 
2012 Report to Confess.”* 

I will now recognize the gentlelady from California who I think 
also has 

Ms. Lofgren. Thank you, Mr. Chairman. I would like to ask 
unanimous consent to place into the record statements from the 
Evangelical Coalition, (the National Association of Evangelicals, 
the Ethics and Religious Liberty Commission of the Southern Bap- 
tist Convention, the National Hispanic Christian Leadership Con- 


*See Appendix for this submission. 
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ference, Liberty Council, World Relief); the U.S. Conference of 
Catholic Bishops; the Lutheran Immigration and Refugee Service; 
Church World Service; Hebrew Immigrant Aid Society; the United 
Nations High Commissioner for Refugees; the Center for Victims of 
Torture; Torture Abolition and Survivors Support Coalition; the 
National Immigrant Justice Center; the National Immigration 
Forum; Immigration Equality; and the American Immigration Law- 
yers Association, in opposition to changes that would hinder protec- 
tion of refugees and asylees. 

I would also ask unanimous consent to place into the record a 
report from the Congressional Research Service outlining trends in 
asylum claims, pointing out that we are actually much lower in 
terms of asylum than in past years; and a letter from the Honor- 
able Carlos Gutierrez, Governor Tom Ridge, Senator Mel Martinez, 
Governor Sam Brownback, Governor Jeb Bush, Grover Norquist, 
and others in support of refugees; as well as a letter from a broad 
coalition, including the Jubilee Campaign, National Association of 
Evangelicals, Southern Baptists, and others in support of changes 
to assist in refugee/asylee adjudication.** 

Mr. Gowdy. Without objection. 

We are delighted to have our panel today. I will begin by asking 
you to please all rise so I can administer an oath to you. 

[Witnesses sworn.] 

Mr. Gowdy. May the record reflect all the witnesses answered in 
the affirmative. 

I am going to introduce you en banc, and then — you can sit 
down. I am going to introduce you en banc, and then I am going 
to recognize you individually for your opening statement. The lights 
in front of you mean what they traditionally mean in life: yellow 
means speed up and red means stop. 

So, first, Mr. Louis Crocetti. Recently retired, Mr. Crocetti served 
the public for 37 years, 36 of which were dedicated to admin- 
istering and enforcing U.S. immigration law. Mr. Crocetti started 
his immigration career as an immigration officer and progressed 
through the ranks to hold career Senior Executive Service level po- 
sitions in both the Department of Justice and Department of 
Homeland Security. 

Shortly after retirement, Mr. Crocetti established a small busi- 
ness consultancy to help agencies and companies improve their ef- 
fectiveness, efficiency, and integrity of current immigration-based 
policies, processes, programs, and operations. 

Mr. Crocetti holds degrees in criminal justice and jurisprudence 
from the University of Baltimore. 

Mr. Jan Ting. If I mispronounce somebody’s name — and I am 
sure I will — I apologize in advance. Mr. Ting currently serves as 
Professor of Law at the Temple University Beasley School of Law 
where he teaches immigration law, among other courses. In 1990, 
he was appointed by President George H.W. Bush as Assistant 
Commissioner for the Immigration and Naturalization Service of 
the U.S. Department of Justice. He served in this capacity until 
1993 when he returned to the faculty at Temple. 


**See Appendix for these submissions. 



9 


He received an undergraduate degree from Oberlin College, an 
M.A. from the University of Hawaii, and a J.D. from Harvard 
School of Law. 

Mr. Hipolito Acosta served as the District Director of the U.S. 
Citizenship and Immigration Services in Houston under the De- 
partment of Homeland Security in January 2004. He also assumed 
the leadership of legacy INS Houston District in August 2002 and 
served in that capacity until the creation of the l3epartment of 
Homeland Security. Mr. Acosta began his career as an agent with 
the U.S. Border Patrol where he received the Newton-Azrak 
Award, the highest recognition given by the U.S. Border Patrol for 
courage and heroism displayed in the line of duty. 

Following his retirement, Mr. Acosta co-founded and is the man- 
aging partner of B&G Global Associates, an investigative training 
and security company. 

Mr. Acosta graduated from Chicago State University and Sul 
Ross State University. 

And finally, Ms. Eleanor Acer currently serves as Director of 
Human Rights First Refugee Protection Program where she over- 
sees Human Rights First’s pro bono representation program and 
advocacy on issues relating to refugee protection, asylum, and mi- 
grants rights. Under her leadership. Human Rights First partners 
with volunteer attorneys in the United States to obtain asylum for 
more than 90 percent of its refugee clients. 

Before working for Human Rights First, Ms. Acer was an asso- 
ciate handling Federal litigation at Kirkpatrick and Lockhart. 

She received her J.D. from Fordham University School of Law 
and her B.A. in history from Brown. 

With that, welcome to each of you. Mr. Crocetti, we will start 
with you and recognize you for your opening statement. 

TESTIMONY OF LOUIS D. CROCETTI, JR., PRINCIPAL, 
IMMIGRATION INTEGRITY GROUP, LLC 

Mr. Crocetti. Thank you. Chairman and Committee Members, 
and thank you for the invitation to offer my very first testimony 
as a private citizen. I think this will be much more enjoyable. 

Upon the abolishment of legacy INS and the creation of DHS, I 
was recruited by senior leaders in the new USCIS to determine the 
most effective way to detect and combat fraud in our new and ex- 
tremely vulnerable post-9/11 world. In standing up FDNS, the 
Fraud Detection and National Security, we were in urgent need of 
data that could focus on the most vulnerable areas. At this point, 
both the GAO and the 9/11 Commission had issued reports con- 
cluding that our legal immigration system was being used to fur- 
ther criminal activities, the most significant of which is known ter- 
rorists who entered and embedded themselves in the United States 
between the 1990’s and 2004. 

In the absence of data from legacy INS, we developed two tools 
or programs that would help us collect and analyze data so that we 
could determine the types and volumes and indicators of fraud that 
existed and focus our efforts accordingly, as well as develop the 
systems, analytics-based systems, to make an effort to identify the 
fraud indicators at the time filing on the front end, which would 
have been unprecedented. 
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Today I will talk about the benefit fraud assessments because it 
relates directly to the benefit fraud assessment we are talking 
about. The other tool, however, I would like you to research is the 
Administrative Site Visit and Verification Program, which conducts 
post-approved compliance reviews to determine fraud rates and 
percentages, an essential tool that needs to continue to be done. 

Between 2005 and 2008, FDNS completed eight benefit fraud as- 
sessments, but due to internal differences of opinion about method- 
ology and other issues, we were only able to finalize four. The asy- 
lum-based BFA is one of the reports that did not get finalized. In 
that the draft report does not contain one of the classification levels 
in Executive Order 13526, entitled “Classified National Security In- 
formation,” i.e., top secret, secret, or confidential, I am willing to 
discuss it here in the interest of national security and enhancing 
the integrity of our legal immigration system. 

One thing that is important to understand is the evidentiary 
standard for asylum, a very low burden. The applicant is more like- 
ly than not to be persecuted. If what he or she is saying is true 
and there is no negative or derogatory information to challenge the 
claim, asylum is likely to be granted. There are no mandatory doc- 
umentary requirements. The possession of fraudulent identity or 
other documents or certain misrepresentations such as those to get 
visas and travel documents do not automatically disqualify an ap- 
plicant. 

The decision is discretionary and based almost entirely on credi- 
bility. An applicant must, however, establish eligibility and present 
a persuasive claim. 

The methodology and case review process that we engaged con- 
sisted of taking a random sampling of 8,555 cases between May 1 
and October 31st, 2005. And, yes. Congresswoman, that is very old, 
old data, which is one of the things we must question. Why do we 
have to use old data? These cases were either approved or they are 
still pending as of January 1, 2006. 

In the methodology review process, there were two stages, levels 
of review. The first stage was FDNS field officers in the field would 
pull the cases in their jurisdictions and undertake a review. The 
second stage involved forwarding their findings to headquarters for 
a senior review team to look at the — holistically as a team to look 
at the findings and see if there were any necessary changes. 

In the stage one process, individual FDNS officers reviewed all 
the available documents, files, and oftentimes more than one file 
and other records. They also conducted a battery of government 
and open-source systems checks. If no inconsistencies or negative/ 
derogatory information existed, they classified the case as “no fraud 
indicators” and forwarded it on to headquarters for the second level 
review. 

If inconsistencies existed or derog or any negative information, 
they felt an overseas verification of facts or information would be 
helpful, they requested overseas investigation. 

If an overseas investigation was not likely to be of value to help 
in the verification of information or events, they categorized the 
case as containing “indicators of possible fraud” and then for- 
warded it to headquarters for second-level review. 
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If evidence of proven fraud, they simply categorized the case as 
“proven fraud” and sent that into headquarters. 

The actual study population consisted of 239. And working with 
our Department of — DHS Office of Statistics using and the prin- 
ciples of accounting at a confidence level of 95 percent and a mar- 
gin of error rate of plus or minus 5 percent. There was a finding 
of fraud in 29 of those cases, so that is 12 percent. 

I think one of the most important, however, percentages to re- 
member is the number of cases that did not contain fraud, only 72 
of the 239 cases. Thirty percent of those cases all those FDNS offi- 
cers and the senior review team categorized as “no fraud.” 

One hundred thirty-eight of the 239, or 58 percent, contained 
possible fraud indicators. When including 27 of the uncompleted 
overseas verification requests, that increased to 69 percent of pos- 
sible indicators of fraud. 

There were only 59 of the 239 cases to overseas for information 
verification. Twenty-six of those 59, or 44 percent, were completed. 
We were unable to complete 17 of those cases because of competing 
priorities within the State Department and the unavailability of 
CIS in most of those locations. 

Initially all 59 overseas verification request cases were deter- 
mined to contain no fraud indicators, but in the second-level re- 
view, the headquarters team did recategorize six, which is a very 
insignificant number of recategorization, reflecting the FDNS offi- 
cers did a very good job in their review. 

One hundred five of the 138 cases, 76 percent, were found to 
have indicators of fraud and were placed in removal proceedings. 
We do not have data on what happened to those cases, but that is 
another issue with regard to the breakdown of data collection and 
reports between DOJ and DHS, specifically EOIR and CIS. 

Thank you. 

[The prepared statement of Mr. Crocetti follows:] 
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Mr. Chaimian and Committee Members, it is an honor for me to be here today to 
contribute to efforts aimed at enhancing the integrity of this country’s asylum program. Prior to 
proceeding with my testimony on asylum fraud, please allow me to provide you with some 
background infonnation about myself. 

I retired from public service in September 2011, after more than 35 years administering and 
enforcing immigration laws for both the Department of Justice (DOJ) and Department of 
Homeland Security (DHS). At the time of retirement, I was serving as the Associate Director of 
U S. Citizenship and immigration Services’ (USCTS) Fraud Detection and National Security 
Directorate (FDNS), for which T was also the architect. Shortly after retirement, and given my 
ongoing passion to enhance the integrity of this country’s legal immigration system, 1 created a 
small business consultancy named the Immigration Integrity Group to support government and 
business efforts aimed at improving the effectiveness and efficiency of current immigration 
programs and operations, and achieving comprehensive immigration reform. 

When the legacy INS was abolished in 2003, 1 was the Director of the Baltimore Office, 
responsible for administering and enforcing immigration laws throughout the State of Maryland. 

As such, 1 managed the immigration benefits (services), air and seaport inspections, investigations, 
detention, and deportation programs (enforcement). Prior to that position, 1 served as legacy TNS’s 
Associate Commissioner of Examinations, which was rather somewhat analogous to USCIS, as 1 
was the career senior executive responsible for immigration services-based policy and programs, 
and also had oversight authority of the Administrative Appeals Office. 

Upon the abolishment of legacy TNS and the birth of DHS, T was recruited by senior leaders 
in USCIS primarily because of my experience managing both immigration services and 
enforcement programs. 1 was specifically asked to research the impact of separating immigration 
enforcement and services, and placing the respective missions in three different agencies within 
DHS. The focus was on positioning USCIS to effectively detect and combat immigration benefit 
fraud in a post 9/1 1 environment. 

In doing my research, I came across GAO-02-266 (January 2002), entitled IMMIGRATION 
BENEFIT FRA UD: Focused Approach Is Needed to Address Problems. Here, the Government 
Accountability Office reported that this Country’s legal immigration system was being used to 
further illegal activities such as human and narcotics trafficking, and activities that threaten 
national security and public safety. It also pointed out that legacy TNS did not have an anti-benefit 
fraud strategy, did not make combatting fraud a priority, and did not possess a mechanism in which 
to collect and report data aimed at identifying the volume and type of benefit fraud that existed. 

The recommendations in this report became the blueprint of USCTS’s anti-fraud program. The key 
actions undertalcen by USCIS were: 

1. Developed a joint anti-fraud strategy and operation with Immigration and Customs 
Enforcement (ICE). 

2. Developed the Fraud Detection and National Security Data System (FDNS-DS) to collect 
case and operational data. 

3. Developed a background check program, inclusive of policies, procedures, and increasing 
electronic capabilities to screen all applicants, petitioners, and beneficiaries seeking 
immigration benefits. 

4. Made anti-fraud and the screening of all persons seeking benefits an agency priority. 
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Another report that proved helpful in standing-up FDMS was the 9/1 1 Commission Report 
issued in July 2004, which cited asylum and other immigration benefit fraud as opportunities for 
terrorists to enter and embed themselves in the U.S. The following year (2005), a fornier 9/1 1 
Commission counsel released a study reflecting that of the 94 foreign-born terrorist known to 
operate in the U.S. between the early 1990s and 2004, 59 (nearly two-thirds) committed 
immigration fraud, and they did so multiple times (79 instances).^ 

Faced with the Congressional reporting requirement and no legacy TNS data, FDNS 
developed a Benefit Fraud Assessment (BFA) Program" as a mechanism in which to collect and 
analyze data that would enable us to determine the types, volumes, and indicators of fraud by fonn 
type. In the absence of real data, we used a combination of anecdotal information and experience 
to identify the forms we felt posed the greatest risk. 1 realize this wasn’t a very scientific approach, 
but it was the best we could do with what we had, and it served our internal purpose. 

Between 2005 and 2008, FDNS completed field fraud assessments on eight form types^, but 
due to increasing internal differences of opinion and concerns about methodology, we were only 
able to finalize four. The asylum-based BFA, which 1 will address shortly, is one of the reports that 
did not get finalized. Before discussing that draft report, it’s important to understand that the BFA 
Program was initially designed to be an internal tool not used for public dissemination. They were 
conducted to focus on the major areas of abuse and vulnerability, and assist in the preparation of 
field guidance and the development of business rules that would guide the development of 
analytics-based (automated) search engines. 

As word of the reports became public knowledge, particularly the high fraud rates, the 
demand for the reports grew, especially from certain members of congress and the media. Because 
of such demand, the agency decided to start preparing the BFCAs for public knowledge, beginning 
with the Hl-B BFCA. As a result, the reports became more politicized, content and language 
changed, as did the ability to get corporate concurrence. USCIS policy required formal review and 
concurrence from Directorates, the Office of Policy and Strategy, and the Office of Chief Counsel 
before a report could be finalized and released. However, in order for there to be accountability 
and transparency, the accurate data and content must be provided to Congress and the public. 

With regard to concerns about methodology, I do believe the draft BFAs could and should 
have been corporately approved and finalized, if for no other purpose than to be used to focus 
internal anti-fraud efforts. Tt must also be pointed out that FDNS did not proceed in a vacuum. We 
consulted and engaged the DHS Office of Statistics (OS) in the development of the random 
sampling methodology, which 1 understand consisted of a Rate of Occurrence not more than 20%, 
a Confidence Level of 95%, and a reliability factor of plus or minus 5%. FDNS also consulted OS 
during the BFA process, which included seeking review and feedback on individual findings and 
recommendations, and the language used to convey such. Even the GAO evaluated the 


^ See leslimony of Janice Kephardi, fomer counsel, National Commission on Terrorisl Attacks Upon the U.S., before the 
Subcommittee on Immip'ation, Border Security, and Citizenship and the Subcommittee on Tenorism, Tcchnolog}.'. and Homeland 
Security, Senate Judiciary Committee, \ larch 14 2005. 

This program wv.s' later renamed the Bene/il Fmnd and Complicmce A.-i.-ie.-ismenl Prof^ram to better distinfphsh fraud from non- 
compliance. 

^ Tho.fe as.se.s.sments were ofi'eligiotts worker petitions, applications to replace lost or stolen permanent resident cards, various 
nonimmigrant and immigrant employment-based petitions, marriage-based petitions, iemith rxdative-based petitions, and asylum 
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methodology and determined it provided a reasonable basis for projecting the frequency with 
which fraud was committed within the time period for which the samples were drawn. They also 
reported to have assessed the data derived from the USCIS Performance Analysis System (PAS) 
and determined that these data were sufficiently reliable for the purpose of the review. [See GAO- 
06-259^^ (March 2006), entitled IMMIGRA 770N 77KNEF77'S: AdditUma! Controls and a Sanctions 
Straleg)’ Could Enhance DHS's AbilUy to Control Benefit Fraud. ] 

In the interest of advancing the BFCA Program and recognizing that FDNS does not 
possess expertise in social science or advanced research and analysis [as they are 
immigration officers), 1 relinquished the lead of the BFCA program to USCIS’ Office of Policy 
and Strategy (OPS) in January 2010. 1 also authorized the transfer of FDNS resources to OP&S to 
hire the appropriate experts as well as obtain contract support. I understand that the USCIS OP&S 
recently published a solicitation for contract services that provide for the collection and analysis of 
data using a variety of methods, and the development of research and evaluation reports, papers, 
and services to be determined and has proposed to similar studies in the past. However, to date 1 
am unaware of any immigration benefit fraud assessments, risk assessments, studies, or any other 
fraud-based research and analysis being performed since the last BFCA was conducted in 2008. 
Nevertheless, I remain hopeful that similar assessments will be conducted in the future - either by 
the DHS’s own impetus or at the will of Congress. 

Critical to the integrity of any benefit or entitlement program is the ability to detect, 
confront, deter, and prevent fraud. To do this effectively, we must be both proactive and reactive; 
proactive in the sense of performing fraud and risk assessments, compliance and quality assurance 
reviews, and other studies and analyses, and reactive as in conducting investigations of individually 
suspected fraud cases. One of the reasons our legal immigration system is so abused is because 
DOT and now DHS have chosen to be reactive, and even then, without the resources and other tools 
to be effective. Historically, immigration services components tend to be more focused and 
proactive on increasing production and reducing processing times, than enhancing quality and 
integrity. As found by both GAO and the 9/1 1 Commission, this is extremely dangerous in today’s 
post 9/1 1 world. 

USCIS must have this information to prepare guidance and train personnel, and develop the 
business rules needed to guide the development of analytics-based technology (fraud engines), so 
that fraud indicators and other risks can be identified electronically at the time of filing. It needs the 
right combination of experts to develop the methodologies, collect and analyze the data, and 
prepare the reports and analyses needed to render objective findings and recommendations. It needs 
less internal and external interference, and more objective and assertive support from senior 
leadership within DHS and Congress. Given the history of partisan politics and its influence on 
incumbent Administrations, I implore Congress to legislate the oversight and internal controls 
needed to instill integrity in our legal immigration system. 

With regard to the draft asylum BFCA, in that it is not designated under any of the three 
classification levels identified in Executive Order 13526, entitled “Classified National Security 
Information” (i.e,, top secret, secret, confidential), I am willing to discuss it in the interest of 
national security and enhancing the integrity of this country’s legal immigration system. 


This review ' m - y . i . s ' condiicied Upon the request of the Subcommittee on Immigration, Border Security, and Claims Committee on the 
Jvdiciaty to deteimine what actions had been taJcen since the 2002 to address 
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OVERVIEW OF ASYLUM BFCA 


General Eligibility for Asylum 

• Physically present in the U.S., 

• Applies for asylum within one year of arrival, and 

• Seeks protection on the basis of having been persecuted or having a well-founded fear of 
persecution upon return to his/her country on accounf of race, religion, naiionaliiy, 
membership in a particular social group, or political opinion. 

Standard of Proof 

• Low burden and standard of proof 

o More likely than not to be persecuted. 

o If what he/she is saying is true, and no evidence exists to the contrary. , . 

• Decision is discretionary, but applicant must establish eligibility and present a persuasive 
claim. 

• No actual documentary requirements. 

• Mere possession of fraudulent identity and other documents, or misrepresentations made in 
obtaining a passport or visa to travel to the U.S. doesn’t automatically render an applicant 
ineligible as refugees fleeing persecution tend to do what they can to escape the 
persecution. 

Objective of BFCA 

• To determine the scope and types of fraud, and the application and utility of existing fraud 
detection methods. 

• INTERNALLY: To identify weaknesses and vulnerabilities, and propose/undertake 
corrective action. 

Study Population 

• Random sampling of pending and completed (approved/referred) cases with USCTS 
between May 1 and October 31, 2005; that population being 8,555 applications. 

• Known as "affirmative filings” in that they filed with USCIS and are not in removal 
proceedings ("defensive filings”) before an immigration judge (EOTR). 

• Worked with DLfS/OS and utilized General Principals of Accounting in determining 
sampling size, which was 239 cases. 

• Applicants represented more than 50 countries. 

• Highest representation was from China, Haiti, Colombia, and Mexico. 

Case Review Process / Methodology 

• Stage One: 

o FDNS Immigration Officers (lOs) reviewed applicants USCIS file(s), i.e. 

application, supporting documents, and other available documents and records, 
o FDNS 10 conducted a battery of government and open source (commercial/public) 
systems checks (Databases utilized should include CIS, SC-CLAIMS/CLAIMS 3, 
RAPS, FDNS-DS, IBIS/TECS, SEVTS, ADIS, USVISTTADENT, DOS-CCD, 
LexisNexis, Accurint, Choicepoint, and Canadian Immigration Systems.) 
o If no derogatory/negative information was disclosed, case was categorized as "No 
h'raud Indicators'" and forwarded to Headquarters (HQ) for review (Stage Two). 
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o If inconsistencies, derogatory, or negative information (fraud indicators) were 
disclosed and the 10 believed said suspicion could be confirmed overseas, he/she 
would prepare an Overseas Verification Requests (OVR). 
o If the FDMS 10 concluded sufficient evidence existed to categorize the case as 
''Proven h'raucP without an OVR, he/she would do so and then forward the case to 
HQ for review (Stage Two). 

o If the FDNS 10 concluded that an OVR wasn’t likely to be of value and/or it didn’t 
meet the OVR criteria, notwithstanding the presence of derogatory information, 
he/she would categorize the case as containing "Indicators of Possible Fraud", and 
then forward it to HQ for review (Stage Two). 

• Stage Two consisted of a team of more senior immigration officers, attorneys, and 
managers reviewing the cases and findings of the FDNS 10s. 

Key Findings 

• Of the 239 randomly selected cases, 29 (12%) were determined to be fraudulent. 

o 1 2 (4 1 %) of the 29 fraud cases (5% of the study population) were granted prior to 
the BFC.A. 

• 72 (30%) cases did not contain any fraud indicators. 

• 138 (58%) of the 239 exhibited possible indicators of fraud 

• 165 (69%), when including 27 uncompleted OVRs. 

• 59 (25%) of the 239 cases containing fraud indicators were sent overseas for 
event/information verification by either USCIS or DOS personnel. 

• 26 (44%) of 59 OVRs were completed; 17 (65%) resulted in a finding of fraud. 

• Initially all 59 OVR cases were determined to contain fraud indicators, but in second 
review phase, HQ re-categorized 6 as ''no fraud found”. 

• 105 (76%) of the 138 fraud cases were placed in removal proceedings where the claim was 
to be reviewed by an immigration judge. [Do not have results of other agency/department 
(EOIR) data.] 

Influencina Factors 

• Unlike other immigration benefit seeking applications (form types); there are no 
petitioners or beneficiaries to question, nor job offers, academic degrees, or experience to 
verify. 

• Claims are sensitive and confidential, so the types of inquiries and verifications that could 
be made were very limited. 

• Not easy to discern legitimate claims from illegitimate, absent conflicting and otherwise 
derogatory information that destroys or weakens the applicant’s credibility. 

• Scarcity of resources 

o Insufficient personnel overseas to verify documents, events, and other information. 

[Couldn’t even perform 27 overseas verifications ] 
o OVRs very time-consuming and capabilities vary from country to country, 
o Due to competing priorities and limited resources, DOS wasn’t as helpful as we had 
hoped. 
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Criteria/Factors Used to Determine Credibility 

• Identity established? Documented? Questionable? 

• Claim consistent with country conditions? 

• Evidence present to support claim? 

• Events and/or other information verifiable? 

• Past residences and travels an issue? 

• Applicant or systems checks disclose any fraud or criminal activity? 

• Any inconsistencies, questionable, or negative information? 


What can be done to more effectively combat and deter fraud? 

1) Technology 

o Engage analytics-based technology that electronically, upon filing, identifies known 
and suspected fraud indicators, including boilerplate language, conflicting records, 
and other questionable associations. Include EOIR cases. 

2) Screening / Systems Checks 

o Expand asylum applicant screening to include all of the checks done for BFCA. 

3) Overseas Verifications 

o Enhance capability of USCIS to verify information overseas within 30 days; NTE 
one week for credible fear detenninations. 

4) Interpreters 

o Contract and manage interpreters. 

o Require background checks and perform periodic financial, travel, and other checks. 

5) Country Conditions 

o Create an Intelligence Program responsible for preparing ongoing asylum and 
refugee-based intelligence reports and analyses focused on recent world events, 
travel, and other patterns. 

o Prioritize focus on top five countries for which their nationals are seeking asylum. 

6) Internal Controls 

o Legislate specific internal controls such as compliance reviews, fraud assessments, 
and other studies and analyses. 

o Require annual reports to Congress. 

7) Information Sharing and Collaboration 

o Enhance interagency (EOIR/ICE/USCIS) information sharing and anti-fraud efforts. 

o Develop an FDNS Program in EOIR. 

o Have EOIR FDNS officers partner with ICE, ETSCTS, and CBP anti-fraud and 
intelligence programs. 

o Require annual reports from DOT (EOIR) and DHS. (CBP/TCE/USCTS). 
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8) Re-engineer Removal Proceedings 

o The current administrative removal system is not structured or equipped to deal effectively 
with the number of individuals unlawfiilly present in the U.S. Adding more judges and 
courtrooms is not going to fix the problem, nor is the ever-increasing exercise of 
prosecutorial discretion. We need to totally revamp the system to more effectively remove 
those who pose a threat to national security and publie safety', deter persons from willfully 
violating immigration laws, and ensure those entitled to some form of relief reeeive the 
eonsideration they deserv^e. We accomplish veix' little with the current system. 

o Recommend expanding the use of expeditious removal authority' by allowing the 
establishment of alienage and unlawful presence to be sufficient grounds to remove 
unauthorized foreign nationals who do not possess a fear of persecution or torture upon 
return and who lack any other fomi of statutory relief 

9) Deterrence / Prevention / Sanctions 

o Require all foreign nationals desiring to work in this country, whether temporarily 
or permanently, to have their biometrics collected, background checks conducted, 
and upon being determined to be eligible, issued a secure identity and employment 
authorization card. Require the possession of this card to work in this country 
without exception. Eliminate the magnet that encourages unauthorized persons to 
enter and/or remain in this country in violation of immigration laws. 

o Administrative Sanctions 

■ Issue monetary fines. 

■ Prohibit those proven to have committed or supported the commitment of 
immigration fraud from applying for and receiving immigration benefits for a 
specified period of time. 

■ Require payment of fine and demonstration of rehabilitation prior to lifting bar. 

■ Don’t just penalize the applicant or beneficiary, but also the petitioner, and if 
represented, lawyers and other representatives proven to have engaged in fraud. 

o Increase requirements and controls on those authorized to provide legal and other 
services, including preparers and interpreters. Establish a formal application and 
registration process; require minimum educational and training requirements, 
including continuing legal education. 

10) Enhance National Security Checks 

o Define and standardize national security check, so that when it’s done, it’s the 
same quality check (databases, etc.), regardless of the agency requesting it. 

o To overcome barriers associated with the sharing of information with non-law 
enforcement agencies, legislate the recognition of USCIS’ FDNS Directorate as a 
law enforcement agency for the purpose of combatting immigration fraud and 
screening persons seeking immigration benefits to ensure they do not pose a threat 
to national security and/or public safety. 

o Require recurrent checks of the Terrorist Screening Data Base (TSDB) on all 
persons granted immigration benefits, both temporary and permanent, up to the fifth 
year anniversary of naturalization. 
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Mr. Gowdy. Thank you, Mr. Crocetti. 

Mr. Ting? 

TESTIMONY OF JAN C. TING, PROFESSOR OF LAW, 
TEMPLE UNIVERSITY BEASLEY SCHOOL OF LAW 

Mr. Ting. Thank you, Mr. Chairman and Members of the Com- 
mittee. 

In May 2011, the world’s attention was focused on the story of 
Nafissatou Diallo, a hotel housekeeper in New York, who claimed 
she was raped hy Dominique Strauss-Kahn, then the head of the 
International Monetary Fund and thought to be a likely future 
President of France. 

How did Ms. Diallo, who was born in west Africa, come to be 
working in New York? She subsequently admitted that while in the 
U.S. illegally, she concocted a totally false story about being raped 
in her home country of Guinea in order to obtain legal asylum sta- 
tus in the United States. That admission is why the prosecution of 
Mr. Strauss-Kahn could not proceed. Ms. Diallo’s lawyer opposed 
dropping the prosecution, arguing that lying in order to get asylum 
was really not such a big deal, that it was commonly done, and it 
was the understanding of many people that that is how you get 
asylum in the United States. 

She was not the only successful asylum claimant whose lies are 
subsequently exposed. Back in 1999, another immigrant, coinciden- 
tally also named Diallo, died in New York City as a result of police 
gunfire and was discovered to have made numerous false claims to 
gain asylum in the United States. Amadou Diallo had claimed to 
be an orphan whose parents were murdered, though his parents 
showed up at his funeral. And he claimed to be from Mauritania 
although he was actually from Mali. 

While many are believed to obtain legal asylum status by lying, 
most go on eventually to become U.S. citizens and the lies they tell 
to get status are never uncovered. 

The August 1st, 2011 issue of The New Yorker contains an arti- 
cle beginning on page 32 called “The Asylum Seeker” by Suketu 
Mehta, which tells in detail how illegal immigrants educate them- 
selves on how to construct stories which make them sound like vic- 
tims of persecution. The article features an asylum claimant who 
was making a completely bogus claim of having been raped. To 
strengthen her case, she attends group therapy sessions for rape 
victims at a public hospital and receives taxpayer-funded medica- 
tions for her supposed depression, which she throws away. 

Such exposures of asylum claims are difficult to uncover, and the 
difficulties are compounded when the number of asylum applica- 
tions is increasing. The total number of affirmative asylum applica- 
tions has more than doubled in the last 5 years, exceeding 80,000 
in fiscal year 2013. Over the same 5 years, so-called credible fear 
asylum applications made at the border have increased sevenfold 
from less than 5,000 to more than 36,000 in fiscal year 2013. I 
have seen statistics from USCIS showing an approval rate of 92 
percent for credible fear claims in 2013. 

What should be done? I have four suggestions. 

First and most importantly, all proposed grants of asylum should 
be routed through the U.S. State Department for comment and an 
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opportunity to object, as was done when I served at the Immigra- 
tion and Naturalization Service. I believe many of the career civil 
servants now working at CIS would support this proposal. Get the 
State Department involved. I think we can only improve asylum 
adjudication by restoring a role for the diplomats we trust to rep- 
resent us in foreign countries who have firsthand experience in 
those countries and who are required to study their languages and 
cultures. They can call upon specialized resources in every country 
to evaluate questionable asylum claims. 

Second, I think Congress may want to reconsider the role of 
“credible fear” in the expedited removal provision of the immigra- 
tion statute. The statute already provides that “in the case of an 
alien who is an applicant for admission, if the examining officer de- 
termines that an alien seeking admission is not clearly and beyond 
a doubt entitled to be admitted, the alien shall be detained for a 
removal proceeding under section 240.” That is the standard that 
should be applied to all arriving aliens. 

Third, just as the credible fear standard may originally have had 
some utility but has lost value as alien smugglers game the system 
and spread the stories that work in demonstrating credible fear, so 
the asylum statute itself, section 208, while a useful addition to our 
immigration law when added in 1980, may have lost some value as 
the stories have been spread that work in convincing an adjudi- 
cator to grant asylum. 

I would like to see Congress consider enhancing section 241(b)(3), 
withholding of removal, by adding to that some of the benefits of 
asylum like adjustment of status to a permanent resident, and fol- 
lowing to join for spouses and minor children under certain condi- 
tions, with a goal of replacing the asylum statute with a single en- 
hanced withholding of removal statute for the protection of refu- 
gees. That statute has and will have a higher burden of proof than 
the asylum statute and should therefore be less susceptible to 
fraud. 

Fourth and finally, one last suggestion. Affirmative applicants ef- 
fectively get two bites at the apple on asylum. As has been ex- 
plained, if they are denied by the asylum officer, they get a shot 
at the immigration judge. And I think there is no reason to allow 
those two bites of the apple. Congress should consider making the 
asylum officer rejection determinative before the immigration judge 
and let the immigration judge rule on other possibilities for relief, 
including withholding of removal. 

That concludes my testimony, and I again thank the Committee 
for the opportunity to testify. 

[The prepared statement of Mr. Ting follows:] 

Prepared Statement of Jan C. Ting, Professor of Law, 

Temple University Beasley Sehool of Law 

Thank you, Mr. Chairman and members of the committee, for the invitation to 
testify on the subject of asylum fraud as an abuse of U.S. immigration law. 

In May, 2011, the world’s attention was focused on the story of Nafissatou Diallo, 
a hotel housekeeper in New York, who claimed she was raped by Dominique 
Strauss-Kahn, then the head of the International Monetary Fund and thought to 
be a likely future president of France. How did Ms. Diallo, who was born in West 
Africa, come to be working in New York? She admitted that while in the U.S. ille- 
gally, she concocted a totally false story about being raped in her home country of 
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Guinea, in order to obtain legal asylum status in the U.S.'^ Prosecutors concluded 
that prosecution of Mr. Strauss-Kahn could not proceed in light of that admission. 

While the U.S. has numerical limits on the numbers of legal immigrants it admits 
every year, it has no numerical limit on the number of refugees it accepts every year 
on the basis of their claim for asylum because they face persecution in their home 
country on account of race, religion, nationality, social group, or political opinion. 
Illegal immigrants, once they enter the U.S. either illegally or by overstaying a tem- 
porary visa, have a strong incentive to lie in making an asylum claim in order to 
obtain permanent legal status to work legally and qualify for becoming a U.S. cit- 
izen. 

Asylum claims are currently ruled upon either by officers of the Department of 
Homeland Security or by immigration judges of the Department of Justice in the 
course of deportation proceedings. If the story is found to be credible and convincing, 
and to meet the legal standard of a well-founded fear of persecution on account of 
race, religion, nationality, social group, or political opinion, and if the story-teller 
has not been convicted of a crime, the request for legal permanent residence in the 
U.S. on grounds of asylum is usually granted. 

Outside groups monitor the adjudicators to identify and apply political pressure 
on any whose asylum approval rate is lower than the average, or who approve some 
nationalities less than others, even though each case is supposed to be decided on 
its own set of facts. 

Ms. Diallo is not the only successful asylum claimant whose lies are subsequently 
exposed. Back in 1999 another immigrant, also named Diallo, died in New York City 
as the result of police gunfire, and was discovered to have made numerous false 
claims to gain asylum in the U.S. Amadou Diallo had claimed to be an orphan 
whose parents were murdered, though his parents showed up at his funeral, and 
he claimed to be Mauritanian, though he was actually from Mali.^ 

While many are believed to obtain legal asylum status by lying, most go on to 
eventually become U.S. citizens, and the lies they tell to get status are never uncov- 
ered. 

The August 1, 2011, issue of the New Yorker contains an article, beginning on 
page 32, called “The Asylum Seeker” by Suketu Mehta, which tells in detail how 
illegal immigrants educate themselves on how to construct stories which make them 
sound like victims of persecution.^ The article features an asylum claimant from Af- 
rica who is making a completely bogus claim of having been raped. To strengthen 
her case, she attends group therapy sessions for rape victims at a public hospital 
and receives taxpayer-funded medications for her supposed depression, which she 
throws away. 

Other stories of brazen lies told by illegal immigrants in pursuit of asylum include 
the case of Adelaide Abankwah, championed by feminist and human rights figures. 
The U.S. Court of Appeals for the Second Circuit granted asylum to Abankwah in 
1999 over the objections of the Immigration and Naturalization Service, which later 
proved fraud in her application including a stolen name and false passport. She was 
tried and convicted of peijury and passport fraud.^ 

See also the case of the Nigerian imposter calling himself Edwin Mutaru Bulus 
whose bogus asylum claim was exposed only after a sympathetic story was pub- 
lished in the New York Times.® Xian Hua Chen, an illegal immigrant from China 
was convicted of perjury on his asylum application.® 

Such convictions and exposures of false asylum claims are difficult and expensive 
to attain. And the difficulties are compounded when the number of asylum applica- 
tions is increasing.'^ The total number of affirmative asylum applications has more 
than doubled in the last five years, exceeding 80,000 in FY2013. Over the same five 


1 http://www.dailymail.co.uk/news/article-2018772/Nafissatou-Diallo-Doniinique-Strauss-Kahn- 
lawyers-accuse-maid-using-media-campaign.html 

21ittp://www.nytimes.coni/1999/03/17/nyregion/his-lawyer-says-diallo-lied-on-request-for-polit- 

ical-asylum.html 

® http://www.newyorker.eom/reporting/2011/08/01/110801fa fact mehta 

'^Mary Beth Sheridan, “Ghanian Woman Convicted of Fabricating Tale”, Washington Post, 
Jan. 17, 2003, page Al, http://www.highbeam.com/doc/lP2-246521.html 

® http ://www. nytimes.com/1997/05/24/nyregion/doubts-cast-on-identity-of-nigerian-who-says-he- 
s-a-political-refugee.html 

®U.S. V. Chen, 324 F.3d 1103 f9th C., 2003), http://openjurist.org/324/f3d/1103/united-states- 
v-chen 

"^For a recent story of how aliens are smuggled into the U.S. to make asylum claims, and the 
pressures on immigration judges who reject those claims, see Frances Robles, “Tamils’ Smug- 
gling Journey to U.S. Leads to Longer Ordeal: 3 Years of Detention”, New York Times, Feb. 
2, 2014, http://www.nytimes.eom/2014/02/03/us/tamils-smuggling-journey-to-us-leads-to-longer- 
ordeal-3-years-of-detention.html 
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years, so-called “credible fear” asylum applications made at the border have in- 
creased sevenfold from less than 5,000 to more than 36,000 in FY2013.® I have seen 
statistics from USCIS Asylum Division showing an approval rate of 92% for credible 
fear claims in FY 2013.® 

The concept of “credible fear” was instituted by the former Immigration and Natu- 
ralization Service as an informal screening device for the large numbers of Haitian 
people interdicted via boats on the high seas headed for the United States after the 
Haitian coup of 1991. The idea was that people interdicted via boats who could not 
articulate a credible fear that could qualify them for asylum would be repatriated 
to Haiti without further deliberation. 

At that time it was unclear whether the U.S. had any legal obligation to boat peo- 
ple interdicted on the high seas under the Convention and Protocol Relating to the 
Status of Refugees or under U.S. law. It was hoped that the credible fear determina- 
tion would satisfy any basic requirement for an individual hearing that might subse- 
quently be required by U.S. courts. 

Overwhelmed by increasing numbers of interdicted boat people. President George 
H.W. Bush in 1992 issued an executive order authorizing the direct return to Haiti 
of its nationals interdicted on the high seas, without any screening at all.i® 

That policy was harshly criticized by candidate Bill Clinton during the 1992 presi- 
dential campaign. Those of us who worked to implement President Bush’s policies 
were gratified when the incoming Clinton administration announced on the eve of 
inauguration day, that despite earlier criticism, it would continue the Bush adminis- 
tration policy of repatriation to Haiti without any screening interview. The Clinton 
administration ended up defending that policy against its critics in federal court, 
and won a significant victory when the U.S. Supreme Court sustained the policy by 
an 8 to 1 vote and held that neither the Convention and Protocol on Refugees nor 
asylum and withholding provisions of U.S. immigration law apply to U.S. repatri- 
ations from the high seas.^^^ 

My point is that the credible fear test was developed on the fly as a temporary 
screening device to facilitate repatriations from the interdictions of large numbers 
of people on the high seas headed for the U.S. without authorization. It is at best 
an unintended consequence for the credible fear test to be used to facilitate the 
entry into the United States of undocumented immigrants who present themselves 
at the border without having to prove their eligibility for asylum. 

Two final points: The increasing numbers of asylum applicants is a not just a 
problem for the U.S. Anyone looking at recent developments in Western Europe, 
Australia, Canada, even Israel, can see that for many reasons including the world- 
wide recession, continuing turmoil and conflict, and rising expectations, the number 
of asylum seekers who need to be processed has risen and will continue to increase 
throughout the world. Policy planning should reflect this reality. 

And it bears repeating that the international and U.S. legal standard for who is 
a refugee and therefore eligible for asylum in the U.S., at the discretion of the U.S. 
government, is more restrictive than the broader, more colloquially used concept of 
refugee. Those fleeing poverty, joblessness, and economic stagnation in their home 
countries do not qualify under the legal standard for refugees. Those seeking better 
education, health care, and opportunities for their children do not qualify as refu- 
gees. Those fleeing high rates of crime and generalized violence in their home coun- 
tries do not qualify as refugees. Those fleeing natural disasters, however acute, do 
not qualify as refugees. 

What should he done? 

First, all proposed grants of asylum should be routed through the U.S. Depart- 
ment of State for comment and an opportunity to object. 

There’s no simple solution to the false asylum claims, but I think the Department 
of State foreign service officers as a group are better able to determine actual condi- 
tions in various foreign countries, and therefore more likely to detect false stories 
and recognize the truth, than asylum officers or immigration judges based exclu- 
sively in the U.S. 

The role of the Department of State in the adjudication of asylum claims was re- 
duced and then eliminated because during the Reagan administration, that depart- 
ment was thought to favor asylum claims from countries whose governments the ad- 


® Cindy Chang and Kate Linthicum, “U.S. seeing a surge in Central American asylum seek- 
ers”, Los Angeles Times, Dec. 15, 2013, http://articles.latimes.coni/2013/dec/15/local/la-me-ff-asy- 
lum-20131215 

®Data Provided hy U.S. Citizenship and Immigration Services (USCIS) to House Judiciary 
Committee on December 9, 2013 
“Executive Order 12807, 57 Fed.Reg. 23133 (1992). 

^^Sale V. Haitian Centers Council, Inc., 509 U.S. 155 (1993). 
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ministration opposed, like Nicaragua, and to reject asylum claims from countries 
whose governments the administration supported, like El Salvador and Guatemala. 

But the reality is there are always going to be some political pressures on these 
decisions, and there are strong political pressures today on the adjudicators at the 
Departments of Homeland Security and Justice. Political pressures on asylum adju- 
dications can be mitigated by involvement of the State Department. Adjudicators 
with high rejection rates can defend themselves by presenting State Department 
comments. 

I think we can only improve asylum adjudication by restoring a role for the dip- 
lomats we trust to represent us in foreign countries, who have first-hand experience 
in those countries, and who are required to study their languages and cultures. 
They can call upon specialized resources in every country to evaluate questionable 
asylum claims. 

Second, Congress might want to reconsider the role of “credible fear” in the expe- 
dited removal provision of the immigration statute. The statute already provides 
that “in the case of an alien who is an applicant for admission, if the examining 
officer determines that an alien seeking admission is not clearly and beyond a doubt 
entitled to be admitted, the alien shall be detained for a (removal) proceeding under 
section 240.” That is the standard that should be applied to all arriving aliens. 

Finally, just as the credible fear standard may originally have had some utility, 
but has lost value as alien smugglers game the system and spread the stories that 
“work” in demonstrating credible fear, so the asylum statute itself, INA Section 208, 
while a useful addition to our immigration law when added in 1980, may have lost 
some value as the stories have been spread that “work” in convincing an adjudicator 
to grant asylum. 

How did the U.S. meet its obligations under the Convention and Protocol on the 
Status of Refugees before 1980? The answer is through withholding of deportation, 
now withholding of removal, Section 241(b)(3) of the Immigration and Nationality 
Act, 8 U.S.C. Section 1231(b)(3). That statute prevents the removal of an alien to 
any country if, “the alien’s life or freedom would be threatened in that country be- 
cause of the alien’s race, religion, nationality, membership in a particular social 
group, or political opinion.” 

I would like to see Congress consider enhancing Section 241(b)(3) by adding to it 
some of the benefits of asylum, like adjustment of status to legal permanent resi- 
dent, and following to join of spouses and minor children, under certain specified 
conditions, with the goal of replacing the asylum statute with a single enhanced 
withholding of removal statute for the protection of refugees. That statute has and 
will have a higher burden of proof than the asylum statute and should therefore 
be less susceptible to fraud. 

That concludes my testimony, and I again thank the committee for the oppor- 
tunity to testify. 


Mr. Gowdy. Thank you, Mr. Ting. 

Mr. Acosta? 

TESTIMONY OF HIPOLITO M. ACOSTA, FORMER DISTRICT DI- 
RECTOR, U.S. CITIZENSHIP & IMMIGRATION SERVICES 
(HOUSTON) AND U.S. IMMIGRATION & NATURALIZATION 
SERVICE (MEXICO CITY) 

Mr. Acosta. Thank you, Mr. Chairman and Members of the 
Committee, and thank you for allowing me to testify on the subject 
of asylum fraud before you today. 

Several months ago, I spoke to a national of a Central American 
country in his early 30’s who had been deported 3 years earlier 
after having resided in the United States for over 8 years. During 
the period he was here, he established a very successful business 
enterprise and immediately, upon arriving in his country, returned 


12INA Section 235(b)(1), 8 U.S.C. Section 1225(b)(1). 

13 INA Section 235(b)(2)(A), 8 U.S.C. Section 1225(b)(2)(A). 
“See I.N.S. v. Cardoza-Fonseca, 480 U.S. 421 (1987). 
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to the U.S. via Mexico using the services of a human smuggler to 
get back to his business. 

Sometime after his illegal reentry, he sought the services of an 
immigration attorney to explore avenues to legalize his status. For 
a substantial fee, one of the options presented and recommended 
to him by the attorney was to file a credible fear claim. This legal 
advice was given despite the fact that he was already ineligible to 
file but the legal representative intended to use our own deporta- 
tion record to show that he had been outside the country and would 
falsify the date of return. Even more egregious was the rec- 
ommendation that cigarette burn marks could be placed on his 
body as evidence of torture in his country when he had been forced 
to return. 

Fortunately, in this instance, the alien did not pursue the advice 
given. Instead, he sought other legal counsel and reported the inci- 
dent to appropriate authorities. 

While it is unknown what the outcome of the fraudulent claim 
finally would have been, this alien had an incentive to submit a 
fraudulent asylum claim to obtain legal status in the United 
States, especially when encouraged by immigration services pro- 
viders who they consider experts and rely upon their advice for 
legal representation. 

With USCIS statistics indicating that 92 percent of the credible 
fear claims were approved during fiscal year 2013, the odds were 
certainly in his favor of receiving a favorable ruling despite the 
fraud. 

Ports of entry and some Border Patrol offices have reported 
surges of individuals presenting credible fear claims, including 
large numbers of Mexican citizens fleeing violence or threats from 
vicious narcotics trafficking cartels operating throughout that coun- 
try. The violence occurring in Mexico and in some Central Amer- 
ican countries is indisputable. The violence associated with the 
criminal organizations is real but under our legal standards does 
not qualify individuals for asylum. Yet, we have seen a staggering 
more than 500 percent increase during the 5-year period of claims 
along our southern border. 

Our immigration history has shown that Mexican citizens and 
Central American aliens have long sought to enter our country in 
search of a better way of life and opportunities. This has included 
those who have entered our country illegally or individuals who 
overstayed their visas. With our enhanced border security and bet- 
ter technology, illegal entry along our southern border has become 
much more difficult, and the cost to pay smugglers has in some 
cases reached up to $5,000 to be smuggled to interior cities of the 
United States. Given the possibility of hieing released into our com- 
munities until our recent lenient detention policy, filing a claim has 
been a much more attractive option than entering the United 
States illegally. 

Recent trends in the filing of asylum applications to abuse immi- 
gration laws have occurred in the past, and I believe it useful to 
learn from the previous abuse and mistakes over the years. One of 
the largest surges along our southern border occurred in the late 
1990’s when a catch and release policy for Central Americans who 
claimed they were fleeing violence and persecution in their native 
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countries was instituted. A memorandum detailing intelligence we 
had received indicating that smuggling organizations were plan- 
ning to flood the border was not heeded. Within 2 weeks of my 
memorandum, hundreds of aliens were entering the border city of 
Brownsville, Texas, a large number of which would simply be guid- 
ed across the river and turn themselves in at the U.S. Border Pa- 
trol office in that city. With an order to show cause and a hearing 
date not determined, they simply continued their journey to their 
final destination, in many cases to rejoin relatives already in the 
country. When hearings were finally scheduled, the notices were in 
many cases returned as undeliverable or, if received, they simply 
failed to show up. 

Ironically, 4 years after I retired and more than 21 years after 
this surge, I was asked to provide testimony in a deportation hear- 
ing of one of those individuals we had arrested and released in 
1988. 

Smuggling organizations, whether from Latin American coun- 
tries or elsewhere, are quick to adjust to perceive weaknesses in 
our enforcement actions. When I was serving as the District Direc- 
tor of our office at the U.S. embassy in Mexico City, a smuggling 
organization with ties in the United States established a pipeline 
using the airport in Mexico City as a transit point for Iraqi nation- 
als destined for the United States. Successful in getting small num- 
bers to the border city of Tijuana and ultimately into the U.S. 
where they were able to file for asylum, it was not long before the 
numbers swelled to over 200, all who claimed they were fleeing 
their country because of religious persecution. 

It is important to note that some of those in this group had al- 
ready been residing in different European countries but desired to 
rejoin relatives already in the United States. 

Ultimately, all those that were smuggled through Mexico City 
were allowed to enter the United States. That I am aware, no fol- 
low-up was ever conducted to determine what measures were taken 
to identify all of those in that particular group. 

Working with our counterparts in Mexico City resulted in the ar- 
rest of one of the participants at the Mexico City airport, and to 
my knowledge, this activity ceased. 

How can we address this fraud? Through my long career, I can 
state that I personally participated in the processing and I can also 
attest to how serious and dedicated our adjudicating officers are in 
trying to protect the national security of our country and our com- 
munities. And at the same time, they must be fair in adjudicating 
an application for benefit, many times with very limited informa- 
tion. I applaud them for those efforts and strongly believe we 
should provide them with all the available tools necessary that 
have been identified through a system in this important function 
for our country. 

Thank you, Mr. Chairman, for allowing me this opportunity to 
before you today. 

[The prepared statement of Mr. Acosta follows:] 
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Prepared Statement of Hipolito M. Aeosta, former District Director, U.S. 

Citizenship & Immigration Services (Houston) and U.S. Immigration & 

Naturalization Service (Mexico City) 

Mr. Chairman and members of the Subcommittee, my name is Hipolito M. Acosta. 
In March 2005, I retired as the District Director of the U.S. Citizenship & Immigra- 
tion Services (USCIS) Office in Houston, Texas after serving in various positions 
throughout the United States and two foreign countries during more than twenty- 
nine years of service. Prior to reporting to my last assignment, I served as the Dis- 
trict Director of the U.S. Immigration & Naturalization Service office at the U.S. 
Embassy in Mexico City, a jurisdiction that covered Latin America and the Carib- 
bean, including an INS office operating at the U.S. Interest Section in Havana, 
Cuba. Thank you for this opportunity to testify on our nation’s asylum program. 

Our nation has been a generous one in receiving immigrants from throughout the 
world who have sought protection from well-founded fears of persecution because of 
race, religion, nationality, membership in a particular social group or political opin- 
ion. In my long career in this field, I had the privilege of working on refugee and 
asylum matters as a front line officer as well as senior manager under the U.S. Im- 
migration and Naturalization Service (INS). I bring to this hearing the unique per- 
spective of having processed and adjudicated applications filed by Cubans during 
the Mariel Boatlift in 1980; Vietnamese applicants in Vietnam and the Philippines; 
served as the INS Officer in Charge of our processing team on the U.S. Naval Ship 
Comfort during the Haitian exodus in 1994 and finally, processed applicants at the 
INS office in Havana, Cuba in 1995. I will add that in addition to personally con- 
ducting credible fear interviews, as a senior officer of the agency I was tasked with 
reviewing all denial recommendations of other processing officers and signing off on 
the denials, a responsibility I took seriously as I knew very well the consequences 
applicants might face if we denied claims in error. I share with you my experience 
in the asylum field for a number of reasons, the most important being that lessons 
learned throughout those years are still valuable today as we see yet another surge 
in asylum applications, especially along our Southwest border. 

CHALLENGES AND FRAUD IN ASYLUM PROCESSING 

Adjudicating officers are tasked with an awesome responsibility that will have a 
lasting impact on the lives of those seeking asylum in our country. More impor- 
tantly, they must take into account the security implications for our nation and 
communities when making those determinations. Oftentimes, those decisions are 
made with testimonial presentations and limited documentary evidence to assist 
them. Even when fraudulent documents are presented, that it itself is not sufficient 
to deny a credible fear claim. 

There are many pros and cons to consider and discuss when addressing our asy- 
lum process and with limited time, I believe it important to address an area that 
poses not only a challenge when making these determinations but more importantly 
a factor that has often led to abuse of our generous policy — a lenient detention pol- 
icy. In sum, my experience in this field and our history will show that a policy that 
includes the possibility of being paroled upon making a credible fear claim at our 
ports of entry or being granted relief while already inside the country is a huge 
magnet for aliens who would normally not qualify for other immigration benefits. 
This also provides a golden opportunity for individuals or organizations who want 
to profit from this activity, whether human smuggling or in assisting applicants 
with false claims. Please allow me to share with you my personal experiences that 
I believe will substantiate that position. This is a recent example of one such case. 

A Honduran national was arrested and deported from the United States after re- 
siding in the country illegally for eight years. During that period, he established an 
extremely successful business enterprise and immediately upon arriving in his coun- 
try, returned to the United States via Mexico using the services of a Human smug- 
gler to continue business operations. Two or three years after his illegal reentry, he 
sought the services of an immigration attorney to explore avenues available to legal- 
ize his status. For a huge fee and after having paid a large retainer, one of the op- 
tions presented and recommended to him by the attorney was to file a credible fear 
claim. This despite the fact he had already been in country for more than one year. 
Since there was an actual deportation on file, the attorney offered that this record 
would be used to substantiate that he had departed the country and his illegal re- 
entry date would be based on what period they wanted to submit. Even more egre- 
gious was the recommendation by the attorney that cigarette burn marks would be 
placed upon him to be used as evidence of torture when he had been returned to 
Honduras and would likely be subjected to more torture because of his social class. 
Fortunately and despite the hefty retainer paid, he decided he wanted no part of 
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this scheme, sought legal counsel elsewhere and reported the incident to authorities. 
While this is not the typical fraudulent type of claim, there are undoubtedly many 
more that would try to game the system. 

Ports of entry along are Southern border and U.S. Border Patrol offices have re- 
ported large surges of individuals presenting credible fear claims, including large 
numbers by Mexican citizens fleeing violence or threats from vicious narcotics and 
criminal cartels operating throughout Mexico. It is undisputable that violence, extor- 
tion, kidnappings and other criminal activity has reached alarming levels in some 
Latin American countries but especially much more so in Mexico, where the great 
majority of organized criminal activity is controlled by the different Cartel groups. 
The criminal activity of the cartels is not limited to the aforementioned crimes, as 
smuggled aliens report that organizations involved in human smuggling are con- 
trolled by the cartels, oftentimes in collusion with law enforcement authorities. 

With our enhanced border security and the cartel choke holds, the possibility of 
being allowed into the United States by making a credible fear claim and subse- 
quently being released is an attractive magnet for citizens of Mexico and other Cen- 
tral American countries who would normally not qualify for non-immigrant visas. 
Why take a chance with an illegal border crossing when this option is available? 
This is also an attractive option for cartel members who fall out of favor within their 
own ranks, lose ground in some of the turf battles or simply want to continue their 
illicit activities in the United States but don’t want to take the risk of apprehension 
by the U.S. Border Patrol while attempting illegal entry. The fact that many might 
have never been in the U.S. and would therefore not show up on any database check 
presents a huge problem for our officers when trying to make a determination on 
their claims. Our country has already experienced what the outcome can be when 
a Icix detention policy is in place. These are important and expensive lessons that 
must not be allowed to repeat. I can share this through my personal involvement 
in one such surge in 1988. 


SOUTH TEXAS — LATE EIGHTIES 

Recent reports and statements have been made that aliens are arriving at “rates 
never seen before” claiming a “credible fear” of persecution while seeking to avoid 
being returned to their country of origin. These reports refer to the large surges of 
foreign nationals, largely from Central America and Mexico, claiming asylum at 
U.S. ports of entry and across our borders. These reports are not entirely correct 
as we have had larger numbers surge our borders using this same scheme as oc- 
curred in the later eighties. What’s important here is not the numbers of then and 
now but the reason for these surges. 

The answer is rather simple — the ability to make a claim, whether genuine or not, 
that results in release and being able to continue travel into the United States to 
rejoin family members and in most cases, never report for any immigration hearings 
scheduled has been the magnet for those seeking entry into the United States. 

In late 1988, the Harlingen, Texas District Office, facing budgetary restraints and 
limited detention space, instituted a policy of releasing on recognizance aliens from 
Central America who claimed they were fleeing violence and persecution in their 
homeland. Served with an Order to Show Cause with a time and date of the hearing 
to be set at a future date, the apprehended aliens were allowed into the community 
with instructions that they could not leave the border area. Not only did they not 
remain in the South Texas areas, the great, great majority of those released con- 
tinue their northward treks with the assistance of smuggling organizations oper- 
ating on both sides of the border. 

As the Supervisory Special Agent in Charge of the U.S. Border Patrol Anti-Smug- 
gling Unit in Brownsville, Texas I had received very reliable information through 
our contacts in Mexico and Central America that human smuggling organizations 
were recruiting heavily and planning to flood the border. Armed with this informa- 
tion, I immediately expressed my concerns through a memorandum I submitted 
through channels to our then Regional Commissioner, asking that the practice and 
policy be rescinded. My request was not heeded or addressed. As records will indi- 
cate, my concerns became a reality and South Texas was flooded with thousands 
of Central American aliens, many of whom would simply walk across the river and 
guided to the local U.S. Border Patrol office to turn themselves in for processing and 
release. On numerous occasions, this number was over one thousand aliens encoun- 
tered per day. References have been made that South Texas was flooded as a result 
of the 1986 Immigration Reform and Control Act and the amnesty provisions but 
that is far from true. What attracted these large numbers was the ability to evade 
detention and slip into the shadows in interior cities of the United States with the 
documents provided by our immigration authorities. Then and now, criminal organi- 
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zations availed of our policy to profit. Could criminals have been included in those 
surges and could that happen today? Our experiences have already shown that 
smugglers, criminals and those that would harm our country would gladly avail of 
whatever method or scheme they can use to enter the United States. The following 
is an example of how this opportunity was used during the surges of 1988 and 1989. 

Knowing they would not be detained, smuggling was brazenly and completely 
done in the open. On one occasion, agents under my supervision and I witnessed 
two busloads of Central American aliens being off-loaded on the Mexican side of the 
river while being escorted by law enforcement officials. Ultimately, we detained ap- 
proximately 110 aliens who had been transported through Mexico and directly to 
the river by human smugglers. We filed charges on 10 human smugglers, the owner 
of a local low-end hotel and seized a number of taxi-cabs being used by the smug- 
gling operation. 

Aliens and human smugglers from Latin American countries are not the only ones 
attracted by our generous detention policies when pursuing credible fear claims. In 
mid-2000, a small number of Iraqi nationals made their way through Mexico to the 
border city of Tijuana using the services of a Detroit based smuggling organization. 
Corrupt Mexican immigration officials at the airport in Mexico City facilitated their 
entry into the country. Once on the border, the small number of arrivals commenced 
making credible fear claims and soon word spread. Within a short period of time, 
over two hundred had arrived in Mexico. When four smugglers in the group were 
arrested by Mexican authorities, extensive media attention was given to the plight 
of the Iraqi nationals who all claimed had fled their homeland seeking refuge from 
persecution because of their Christian religion. Some of those encountered had actu- 
ally been out of Iraq for several years. Also not known to the public was the fact 
that Mexican immigration authorities had arrested a large number tr3dng to transit 
the Mexico City airport and had arrested at least one of their own immigration offi- 
cers with information we had provided them. Our agency made a determination that 
we would not oppose the Mexican government releasing the large number of Iraqis 
they had held in custody with the understanding that those released would have 
to depart Mexico within a ten day period. Those released did in fact leave Mexico 
City — proceeding directly to Tijuana where they ultimately would apply for admis- 
sion based on their claims of a well-founded fear of persecution. 

Of particular note is the fact that many of these claimants had been in different 
countries prior to using Mexico as a jumping point. I would not dispute the fear of 
religious persecution by the Iraqi applicants but the risk to our country — this is pre- 
9/11 — was that in some cases there was no way to verify the true identities or back- 
grounds of all those in this large group. Of equal importance is determining if any 
type of follow-up was ever done on those that were allowed into the country and 
granted status. 

Reaching our borders or getting inside the country has generally proven to en- 
hance the possibility of being allowed to remain when claiming credible fear, regard- 
less of whether the persecution exists or not. Not being able to reach our shores 
however, is a different story. An excellent example is that of the Haitian nationals 
and Cubans. 

Not unlike the Mexican situation of today, Haitians have long had issues with en- 
suring protection of its citizens. The random acts of violence are well known as are 
the disparity in social classes. In 1994, I served as the Officer-in-Charge of the INS 
processing team onboard the U.S. Naval Ship Comfort. The vessel was used as a 
processing facility for thousands of who had fled Haiti but were interdicted at sea 
by the U.S. Coast Guard. The approval rate for those processed was in the low 
twenty percent, yet no one could dispute the hardship and violence prevalent in 
Haiti but our officers were required to adjudicate with the statue regulating well- 
founded fears of persecution. Had the number of Haitians interdicted reached out 
shores or borders, it is unlikely that we would have been able to process and return 
them to the country as efficiently as we did. This factor coupled with the high denial 
rate resulted in a complete slowdown of the mass exodus. 

DETECTING FRAUD OR CRIMINAL BACKGROUNDS WHEN DOCUMENTS ARE NOT 
AVAILABLE CUBAN MAEIEL BOATLIFT PROGRAM 

During the early part of 1980, close to 125,000 Cubans arrived on our shores in 
what became known as the Cuban Mariel Boatlift. When interviewed at the various 
processing sites established throughout the United States, all sought to establish 
they were fleeing their homeland because of persecution or a well-founded fear of 
persecution because of race, religion, nationality, membership in a particular social 
group, or political opinion. 
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Assigned to our U.S. Immigration and Naturalization processing team in Ft. 
McCoy, Wisconsin, I had an opportunity to interview and process several hundred 
applicants and their families. I have no doubt that many did indeed suffer persecu- 
tion as a result of their opposition to an oppressive regime or other factors that 
would qualify them as asylum applicants. It is also true however, that many simply 
wanted to join relatives already in the United States and in fact, the Cuban govern- 
ment used this opportunity to empty their prisons and place hardened criminals on 
the vessels departing Cuba. Smugglers in South Florida seized on the open invita- 
tion to enrich themselves by offering their services to relatives in the United Sates 
willing to pay to have their relatives smuggled. 

During interviews of applicants and their families, INS interviewing officers could 
easily determine the applicants had been coached prior to their interview. Their sto- 
ries were consistently the same and in fact, we determined that when applicants 
were notified that they had been approved and sent to the waiting area, through 
sign language known to many of those who had been imprisoned in Cuba, would 
communicate what presentations or claims were being accepted to those still waiting 
to be interviewed. Through sources we developed inside the housing area, a second 
INS officer and I were able to learn the sign language used and would often surprise 
applicants with what story they were going to present as they commenced their 
credible fear claim interviews. Once confronted with this information, they readily 
admitted to the coaching. 

Of particular concern was the large number of applicants who had spent years 
in Cuban prisons but not for political activity or oppression as many claimed. They 
had been sent to prison for criminal activity that included theft, rape, robberies, 
murder, etc. These applicants too were coached on how to claim asylum. Fortu- 
nately, we developed sources who provided information on a great number of these 
criminals and through interviews, were able to establish that they were a danger 
to our communities were they to be released. 

Laureano Buffuartue was one of these asylum applicants. Detained in Cuba at the 
age of twelve for theft, he did not see freedom again until placed on one of the ves- 
sels destined for the United States. With information provided by confidential 
sources, I interviewed Mr. Buffuartue who readily admitted to killing three men 
during his prison time. Had this information not been developed, there is likelihood 
that through appropriate coaching, Mr. Buffuartue would have made a fraudulent 
claim and if approved, would have ended in one of our communities. Like Mr. 
Buffuartue, there were hundreds of other asylum seekers who were detained but 
many more that number who ultimately were released. 

The discovery of Mr. Buffuartue occurred in 1980 but I am sure this could happen 
today with the influx of asylum seekers at our Ports of Entry or those detained 
along our border who make a claim to credible fear. These could include criminals 
for which no background check, including FBI checks or those done through other 
data-bases would disclose their identity or true background. This type of information 
would only be revealed through the interview conducted by an officer with the skills, 
knowledge and time to pursue this matter or from information from foreign agen- 
cies. 

The persecution claims presented by the Cubans in Mt. McCoy, Wisconsin were 
not limited to asylum applicants already in the United States. In 1996, I conducted 
refugee interviews at the U.S. Interest Section in Havana, Cuba and found that 
many of the same stories were presented to adjudicating officers. When additional 
documents were requested, applicants had no problems in obtaining those docu- 
ments through the Cuban authorities. It was also not uncommon to discover that 
the documents obtained in many cases contained fraudulent information that would 
benefit an applicant in pursuing his credible fear claim. During one interview with 
a family unit that consisted of sixteen family members, I informed the principal ap- 
plicant that he had not met the criteria to establish a well-founded fear of persecu- 
tion based on his testimony and documentation. He and his immediate family how- 
ever, qualified for parole into the United States based on an immigrant visa petition 
filed by relatives in the country already. He and the family members refused the 
offer of parole and chose to stay in Cuba because they would not qualify for benefits 
granted to refugee entrants and would have to pay for their transportation. Had 
they really feared persecution, there is no doubt they would have fled at this oppor- 
tunity. 


CONCLUSION AND RECOMMENDATIONS 

The examples of fraudulent claims in the asylum process I mention in my presen- 
tation are just a few of many that have occurred throughout the years. Studies con- 
ducted have shown the vulnerabilities in the process and what is necessary in com- 
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bating this fraud. I urge that some of the measures I mention here are continued 
or expanded to assist USCIS in making the asylum determinations: 

The close and continued cooperation between USCIS, ICE and DOJ is crucial in 
pursuing prosecution of immigration service providers involved in massive fraud 
and misrepresentation such as in the example earlier in this document of an attor- 
ney suggesting that a client consider having burn marks placed on his body as evi- 
dence of torture. Prosecution is crucial not only of the immigration service providers 
but the applicants themselves who conspired and assisted with the Service providers 
in submitting their fraudulent claims to obtain benefits. Action against the appli- 
cants should include detention and deportation as a result of filing fraudulent appli- 
cations. 

Extensive data-base checks must continue and as in previous case studies indi- 
cate, must be completed before a benefit is granted. 

Overseas verification of documents is crucial when fraud indicators are present 
and can best be addressed through a timely response from overseas offices. These 
requests must be given high priority by the receiving office and if a response is not 
received within a mandated time period, call-up measures must be implemented. 

Finally, extensive studies should be conducted on a yearly basis to analyze and 
identify fraud patterns and practices. This information is vital for adjudicators in 
making their determinations and in identifying vulnerabilities in the program. 


Mr. Gowdy. Thank you, Mr. Acosta. 

Ms. Acer? 

TESTIMONY OF ELEANOR ACER, DIRECTOR, REFUGEE 
PROTECTION PROGRAM, HUMAN RIGHTS FIRST 

Ms. Acer. Thank you very much. Chairman Gowdy, Ranking 
Member Lofgren, and Members of the Subcommittee, it is an honor 
to be here today to offer our views about U.S. asylum policy. 

My name is Eleanor Acer and I direct the Refugee Protection 
Program at Human Rights First. Human Rights First is an inde- 
pendent advocacy organization that challenges America to live up 
to its ideals and assert its leadership on human rights. In our 
work, we develop partnerships with retired military leaders, former 
law enforcement officials, faith leaders, tech companies, and others 
to drive home the point that human rights are universal ideals and 
American values. With offices in New York, Washington, D.C., and 
soon in Houston, Texas, we oversee one of the largest pro bono ref- 
ugee representation programs in the country, working in partner- 
ship with volunteer lawyers at some of the Nation’s leading law 
firms. 

Providing refuge for the persecuted is a core American value re- 
flecting this country’s deep commitment to liberty and human dig- 
nity, as well as its pledge under the post-World War II Refugee 
Conventions Protocol. 

At Human Rights First, we see every day the ways in which peo- 
ple are protected through the U.S. asylum system. They are victims 
of religious persecution, women targeted for honor killings, traf- 
ficking, and horrific domestic violence, people targeted because of 
their ethnicity or sexual identity, and human rights advocates who 
stand up against oppression. You know these stories, Mr. Chair- 
man, because as Americans we are defined by our global stance 
against injustice and a fair system for equal opportunity. 

A strong asylum and immigration system that adjudicates cases 
in a fair and timely manner and includes effective tools for fighting 
abuse is essential to the integrity of the U.S. asylum process and 
to protect those fleeing persecution. When individuals or groups de- 
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fraud the system, it hurts everyone, and steps should be taken to 
counter those abuses and punish the perpetrators. 

U.S. authorities have a range of tools to address these abuses. 
Many of the existing tools are outlined in my written testimony, in- 
cluding multiple identity and background checks, personnel in mul- 
tiple agencies charged with detecting and investigating fraud, and 
the ability to refer for prosecution those who perpetrate fraud. That 
is particularly important because it sends a message that fraud 
will not be tolerated. 

But you asked today if these safeguards are in place, what else 
can be done to strengthen the asylum system. And with the in- 
crease in credible fear claims on the border, are there additional 
steps that should be taken to safeguard the system? There are 
ways to handle these challenges that will reflect American values 
and strengthen the asylum system. 

First, as I mentioned, the immigration agencies should utilize 
and increase as necessary anti-fraud tools and prosecutions should 
be continued and stepped up. 

Another critical step also deserves attention. USCIS and EOIR 
should be properly staffed and resourced to adjudicate cases in a 
fair and timely manner and to eliminate backlogs that can be a 
magnet for abuse. Delays both increase the vulnerability of our im- 
migration system to abuse and prevent refugees from having their 
cases adjudicated in a timely manner, often leaving refugee fami- 
lies stranded in difficult and dangerous situations abroad. 

Asylum office and immigration court staffing should be increased 
to ensure timely and personal credible fear interviews, timely refer- 
rals of affirmative asylum claims that are not granted in the immi- 
gration courts, and the elimination of prolonged delays and sub- 
stantial backlogs in the immigration courts. 

As we seek to strengthen the system, we should also address the 
many ways in which refugees often find themselves lingering for 
months in jails and jail-like detention centers or denied or delayed 
in receiving protection. Unjust and unnecessary barriers that deny 
or delay protection to refugees, like the filing deadline bar to asy- 
lums, should be eliminated. 

In addition, the recommendations of the bipartisan U.S. Commis- 
sion on International Religious Freedom relating to expedited re- 
moval and detention should be implemented, including its rec- 
ommendations on parole for eligible asylum seekers and the expan- 
sion of legal orientation presentations. 

Congress should support the increased use of alternatives to de- 
tention as well, as detailed in my testimony. 

While steps can and should be taken to strengthen the asylum 
system, it is absolutely essential that any changes in the law be 
very thoroughly thought out so that they do not further risk re- 
turning refugees to persecution or further prolonging detention in 
cases where it is unnecessary. 

Thirty years ago. President Ronald Reagan signed into law the 
Refugee Act of 1980, which passed Congress with bipartisan sup- 
port enshrining into domestic law America’s historic commitment 
to protect the persecuted. Yesterday, as was noted earlier, 10 lead- 
ing Republicans issued a statement in support of this country’s 
commitment to protect the persecuted, stating that, quote, our poli- 
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cies toward refugees are at the heart of our American values. These 
individuals included former Secretary of Commerce Carlos Gutier- 
rez, Governor Tom Ridge, Senator Mel Martinez, Dr. Paula 
Dohriansky, Governor Sam Brownhack, Governor Jeh Bush, Grover 
Norquist, Jim Ziglar, Alberto Mora, and Suhail A. Khan. Mr. 
Chairman, we appreciate your entering that document into the 
record today. 

America should not abandoned its compassion but should stand 
firm as a beacon of hope that will not turn its back on those seek- 
ing protection from persecution. 

Thank you very much for the opportunity to share these views 
with you today. 

[The prepared statement of Ms. Acer follows:] 
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Chaimian Gowdy, Ranking Member Lofgren and members of the Subcommittee, it is an honor 
to be here today to offer our views about U.S. asylum policy. We appreciate your focusing 
attention today on these important issues. 

My name is Eleanor Acer, and 1 direct the Refugee Protection Program at Human Rights 
First. Human Rights First is an independent advocacy organization that challenges America to 
live up to its ideals. We are a non-profit, nonpartisan international human rights organization 
based in New York and Washington D.C., and we are opening an office in Houston, Texas this 
year. To maintain our independence, we accept no government funding. For over 30 years, we’ve 
built bipartisan coalitions and teamed up with frontline activists and lawyers to tackle issues that 
demand American leadership, including the protection of the rights of refugees who flee 
persecution. Human Rights First oversees one of the largest pro bono legal representation 
programs for refugees in the country, working in partnership with volunteer attorneys at many of 
the nation’s leading law firms. Our clients include countless refugees who have stood up for 
human rights in their own countries, only to face persecution or torture, and who are able to build 
new lives and contribute to our communities because this country has granted them the 
protection of asylum. However, through our work we also see day in and day out the ways in 
which current U.S. immigration laws and policies are denying or delaying protection to refugees 
who seek this country’s protection from political, religious and other persecution. 

Overview 

Protecting the persecuted is a core American value. Reflecting this country’s deep-seated 
commitment to liberty and human dignity, as well as its pledge under the Refugee Convention’s 
Protocol, the United States has long led efforts to protect those who flee from political, religious 
and other persecution. Over thirty three years ago, President Ronald Reagan signed into law the 
Refugee Act of 1980, which passed Congress with strong bi-partisan support, enshrining into 
domestic law America’s historic commitment to protect the persecuted. In the intervening years, 
the U.S. asylum system has protected thousands of refugees from being returned to places where 
they would face political, religious or other persecution. We see these people day in and day out: 
they are victims of religious persecution; women targeted for honor killings, trafficking and 
horrific domestic violence; gay men attacked in countries where they face constant threats; 
human tights advocates who stand up against oppression in Syria or against the perpetrators of 
brutal violence in Central America; and ordinary people who are persecuted for who they are or 
what they believe. 

A strong asylum and immigration system that adjudicates cases in a fair and timely manner and 
includes effective tools for fighting abuse, is essential both for ensuring the integrity of the U.S. 
immigration process as well as for protecting refugees from return to places of persecution. If 
individuals or groups are defrauding the asylum system, it hurts everyone, and steps should be 
taken to counter those abuses and punish the perpetrators. U.S. authorities have a range of 
effective tools to address abuses. As noted in this testimony, US. agencies conduct multiple 
identity and background checks, have personnel in multiple agencies charged with detecting and 
investigating fraud, and have the ability to refer for prosecution individuals who perpetrate and 
orchestrate fraud. Many of these tools have been enhanced over the years, and the prosecution of 



criminal charges - like the high profile charges filed in 201 2 against 26 individuals associated 
with law firms in New York City’s Chinatown - are critical for sending a message that efforts to 
defraud the immigration systems will not be tolerated. 

However, in order to effectively secure the integrity of the system, the agencies responsible for 
asylum adjudication - USCIS and EOIR - must be properly staffed and resourced to adjudicate 
cases in a fair and timely manner, and to eliminate backlogs that can be a magnet for abuse. In 
the immigration courts, over 350,000 immigration removal cases have now been pending for an 
average of 570 days. While immigration enforcement and related funding have increased 
significantly in recent years, funding for the immigration courts has lagged well behind. These 
delays both increase the vulnerability of our immigration system to abuse and prevent refugees 
from having their cases adjudicated in a timely manner, often leaving refugee families stranded 
in dift'icult and dangerous situations abroad. Adequate staffing and resources are essential for 
maintaining the integrity and effectiveness of the system. 

As we seek to strengthen the system, we should also address the many ways in which our current 
asylum system fails to provide protection in a manner consistent with this country’s 
commitments and legal obligations to protect refugees fleeing persecution. Over the years, so 
many barriers and hurdles have been added to the asylum system through multiple rounds of 
legislation that refugees who seek the protection of the United States often find themselves 
denied asylum, delayed in receiving protection, or lingering for months in jails and jail-like 
immigration detention facilities. In addition to supporting a fair and timely decision-making 
process for those seeking this country’s protection. Congress should eliminate unjust barriers that 
deny or delay U.S. protection to refugees and implement the recommendations of the U.S. 
Commission on International Religious Freedom relating to expedited removal and detention. 

This country must preserve the integrity of its asylum system. U.S. immigration authorities have 
the legal and policy mechanisms necessary to detect and address abuse, including to refer for 
prosecution individuals who attempt to orchestrate fraud on the system. But additional staffing 
and resources are needed for the asylum, credible fear and immigration court removal systems. 
Changes in law that would further prolong detention for many asylum seekers or risk turning 
refugees back to persecution are not necessary, and are inconsistent with this country’s 
commitments and values. America should not abandon its compassion, but should stand firm as 
a beacon of hope that will not turn its back on those seeking protection from persecution. 


Recommendations 

Key steps that the Administration and Congress should take to protect the integrity and 
effectiveness of the asylum system include: 

■ Increase Asylum Office Staffing to Address Backlogs, Provide Timely Referrals into 
Removal Proceedings, and Conduct Timely In-Person Credible Fear Interviews. As 

asylum officers have been redeployed to conduct credible fear interviews, delays and 
backlogs for affirmative asylum interviews have grown, A timely and effective asylum office 
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interview process is essential for maintaining the integrity of the U.S. asylum system and will 
ensure that those who are not eligible for asylum are promptly referred into immigration 
court removal proceedings. Delays also undermine the ability of refugees to rebuild their 
lives and bring stranded spouses and children to safety in this country. The USCIS asylum 
office should also have sufficient resources to conduct prompt and effective credible fear and 
reasonable fear interviews, and to conduct these interviews in person. 

Increase Immigration Court Staffing to Address Removal Hearing Delays and 
Eliminate Hearing Backlog. Both the American Bar Association and the Administrative 
Conference of the United States (ACUS) have expressed concern that the immigration courts 
do not have the resources necessary to deal with their caseloads. The delays and backlogs 
resulting from insufficient staffing and resources undermine the integrity of the system by 
exposing it to potential abuse and by leaving individuals who are desperately awaiting their 
asylum hearings in limbo for years. 

Utilize Multiple Existing Anti-Fraud Tools. ICE and USCIS should continue and increase 
where needed their use of the many available tools for combatting fraud and abuse in the 
immigration and asylum systems. As detailed below, these include training, enhanced 
background biographical and biometric checks, fraud detection and investigation capacities, 
and referral of cases for criminal prosecution. If additional resources are needed, the 
Administration should request and Congress should appropriate funding to ensure that DHS 
and DOJ have the resources required to adequately combat fraud. 

Prosecutors should prioritize prosecutions of individuals who orchestrate schemes that 
defraud the immigration and asylum systems. Prosecuting the perpetrators of fraudulent 
schemes will reduce fraud and abuse and enhance the integrity of the asylum and 
immigration systems, as well as protect the immigrants who are often victims of these 
schemes. The American Bar Association, the New York Immigrant Representation Study 
Group, and others have recommended strict penalties for those who engage in unauthorized 
practice of law. Referrals from immigration authorities have resulted in numerous 
prosecutions of perpetrators of fraud. Charges were brought in major cases in California, 
Texas, Florida, Maryland and elsewhere over the last four years, in addition to the highly 
publicized criminal charges filed against the 26 individuals who worked at law firms in New 
York City’s Chinatown. 

Implement U.S. Commission on International Religious Freedom (tlSCIRP) 
Recommeudations on those fleeing religious and other forms of persecution and 
Request Updated USCIRF Study. Department of Homeland Security and Immigration and 
Customs Enforcement should implement U.S. Commission on International Religious 
Freedom recommendations, including: using detention facilities that do not have jail-like 
conditions when asylum seekers are detained; maintaining, effectively implementing and 
codifying the existing parole guidance into regulations; and expanding legal orientation 
presentations. Congress should request and support an updated USCIRF study on the conduct 
of expanded removal and its impact on asylum seekers. 
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Effectively Implement Asylum Parole Guidance. Immigration and Customs Enforcement 
should effectively implement the existing asylum parole guidance, ensuring that eligible 
arriving asylum seekers are assessed for parole under the specified criteria, and released 
when they meet those criteria; and - in accordance with that guidance - not releasing any 
individual who presents a danger to the community or flight risk. Human Rights First has 
assisted many individuals who fled persecution and arbitrary detention for their pro- 
democracy or human rights advocacy only to languish in jail-like facilities in the United 
States while awaiting adjudication of their asylum requests. The traumatizing effects of 
detention on a torture survivor are immense and have been well documented. 

Use Cost-Effective Alternatives to Detention. Where individual asylum seekers are in need 
of supervision and/or case management to assure their appearance. Immigration and Customs 
Enforcement should utilize cost-effective alternatives to detention. Alternatives have been 
demonstrated to produce high appearance rates - with ICE’s current contracted supervision 
program reporting a 97.4 percent appearance rate at final hearings and an 85 percent 
compliance rate with final orders where case management is utilized. Groups from across the 
political spectrum, including the Council on Foreign Relations’ Independent Task Force on 
U.S. Immigration Policy, the International Association of Chiefs of Police, and the Texas 
Public Policy Foundation (home to Right on Crime), have recommended alternatives for their 
cost-savings. Many states are increasingly turning to the use of alternatives in the criminal 
justice system, prompted by Right on Crime and other reform experts. Congress should 
support flexibility in funding so that Immigration and Customs Enforcement can utilize these 
alternatives to save costs in cases where detention is not necessary to meet the government’s 
need for appearance, where additional supervision would assure appearance, and the 
individual poses no danger. 

Support Legal Orientation Programs and Access to Counsel Measures that Improve 
Fairness and Efficiency of the Immigration System. Legal Orientation Programs (LOP), 
which have been praised for their cost-effectiveness and for increasing immigration court 
efficiency, currently provide legal information and, in some cases, referrals to counsel, at 
some (25 out of approximately 250) facilities used for immigration detention. Approximately 
80 percent of detained individuals do not have representation in their immigration 
proceedings. LOPs - and quality legal counsel - can help non-represented individuals 
understand their eligibility, and in some cases lack of eligibility, for asylum and other 
potential fonns of immigration relief Congress should sufficiently fund DOJ to ensure that 
LOPs are funded and in place at alt facilities used for immigration detention. According to a 
2012 DOJ report, LOP reduced the amount of time to complete immigration proceedings by 
an average of 1 2 days. Factoring in the savings - primarily to DHS through reduced length of 
time spent in detention - LOP has been shown to have a net savings of approximately $ 1 8 
million. 

Remove Unnecessary Impediments that Delay Cases and Block Refugees from this 
Country’s Protection. This includes elimination of the asylum filing deadline which bars 
legitimate refugees from asylum, and needlessly adds to the number of cases in the 
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immigration courts. As Dr. Richard Land has described, “When people escape horror and 
come to the United States in desperate need of freedom and safety, we shouldn’t turn them 
away because of a bureaucratic technicality.”* The USCIS Asylum Division should also have 
increased jurisdiction over asylum and withholding claims, as recommended in the 2012 
Administrative Conference of the United States report. By resolving more cases at the 
asylum office level, the process would be more efficient, decreasing the caseload at the 
immigration courts. 

■ Identify and Address Impunity, Rule of Law Deficits and other Drivers of Flight. The 

United States should, through diplomacy and foreign assistance, work with states and the 
international community to address the impunity, corruption, and rule of law challenges that 
are contributing to significant increases in the number of individuals fleeing violence and 
persecution in Central America and Mexico. All steps taken should be consistent with 
refugee protection and other human rights obligations. 


The Importance of the U.S. Asylum System 

In the wake of World War 11, the United States played a leading role in building an international 
refugee protection regime to ensure the world’s nations would never again refuse to extend 
shelter to refugees fleeing persecution and harm. The United States has committed to the central 
guarantees of the 1951 Refugee Convention and its 1967 Protocol. With strong bipartisan 
support, the U.S. Congress passed the Refugee Act of 1980, creating the legal status of asylum 
and a formal framework for resettling refugees from around the world. 

In the intervening years, the United States has granted asylum and provided resettlement to 
thousands of refugees who have fled political, religious, ethnic, racial and other persecution. 
These refugees have come from Burma, China, Colombia, Guatemala, Iran, Iraq, Liberia, 
Rwanda, Russia, Sierra Leone, Sudan and other places where people have been persecuted for 
who they are or what they believe. Many were arrested, j ailed, beaten, tortured or otherwise 
persecuted due to their political or religious beliefs, or their race, ethnicity, sexual orientation or 
other fundamental aspect of their identity. Over the years, these refugees and their families have 
been able to rebuild their lives in safety in the United States. 

As the Council on Foreign Relations Independent Task Force on Immigration Policy, co-chaired 
by former Florida Gov. Jeb Bush and former Clinton White House chief of staff Thomas “Mack” 
McLarty, pointed out: “The treatment of refugees and asylum seekers is [a] dimension of 
immigration policy that reflects important American values.” That task force’s report also 
stressed the example that the United States sets for the world: the U.S. commitment to protect 
refugees from persecution is “enshrined in international treaties and domestic U.S. laws that set 


Dr. Richard L and and Elisa Massiniino, Land and Massimino: Immigration: A Closer Look, Riclmiond T imes 
Dispatch, April 29, 2013. 
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the standard for the rest of the world; when American standards erode, refugee face greater risks 
everywhere.” 

The Many Hurdles Refugees Already Face in Seeking America’s Protection 

In recent years, so many hurdles and barriers have been added to the asylum system, through 
round after round of legislation, that many refugees often find their claims for U.S. protection 
denied or delayed. These impediments and hurdles include: expedited removal, “mandatory 
detention,” the asylum filing deadline, and the overly broad terrorism-related inadmissibility 
provisions of immigration law that are leading to denials and delays for thousands of genuine 
refugees who present no threat to this country. The United States has also dramatically increased 
its use of immigration detention, and asylum seekers can be left for months or longer in jails and 
jail-like detention facilities, often without access to counsel or legal information. Human Rights 
First has documented many of these problems in a series of reports.^ 

Some examples of the many refugees impacted by these hurdles include: 

■ A Russian man - who fed his country after suffering repeated attacks and beatings 
because of his sexual orientation - was detained in as U.S. immigration j ail for five 
months, held in solitary confinement for much of that time, and only released recently 
after being granted asylum; 

■ A Tibetan man, who for more than a year was detained and tortured by Chinese 
authorities after putting up posters in support of Tibetan independence, was detained 
again for nearly a year in a U.S. immigration detention facility; 

■ A Colombian man who fled persecution in his home country was turned away from a 
U.S. airport under expedited removal even though he expressed a fear of return. His 
persecution continued, prompting him to attempt the dangerous journey to flee again. He 
was eventually granted asylum in the United States after his mistaken expedited removal 
was corrected; and 

■ A young woman from Eritrea who was tortured for her Christian beliefs had her request 
for asylum in the United States denied due to the asylum filing deadline even though a 
U.S. immigration judge concluded that she faced a clear probability or persecution. 


^ See Human Rights hirst, fs This America? The Denial of Due Process to Asylum Seekers in the United States (New 

\ ork: Human Rights First. 2000) available at h ^ e-r>roiection.due- 

. Human Rights First. U.S. Deiention o! Asylum Seekers: Seehns, Proleclion, Finding Prison 
(New \ ork: Human Rights hirst, 2009), available at a » ^ k .uiaa > i. o* vn 

com u’il up>o, ^ 4-M''^p-iqrr-asYln. m-vF '~'r-ji4< Ilimian Rights Fust, The As\liim Filing Deadline: 

Denying Protection to the Persecuted and Undermining Governmental Efficiency, (New \ ork: September 2010) 
available at http: ,'W'ww.liumaiirightsfirst.org'wp-coiitent/uploadS'pclf,afd. pdf; Human Rights First, Jails and 
Jumpsuits: Transforming the U.S. Immigration Detention System— A Two-Year Review, (New York: Hmnan Rights 
First, 2011) available at http: ''www.humamightsfirst-org/wp-conteiit/uploads 'pdf 'HRF-Jails-and-Jumpsuits- 
reporl.pdl’. 
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Mechanisms in the System for Addressing Fraud 


The U S. asylum system and U S. law contain many measures that are specifically aimed at, and 
closely tailored to, identifying fraud and protecting the integrity of the system. The Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) contained strict 
security provisions, including a requirement that identity checks be conducted against federal 
government databases and records for all individuals applying for asylum. Section 208 
(d)(5)(a)(i) of the INA requires that “asylum cannot be granted until the identity of the applicant 
has been checked against all appropriate records or databases maintained by the Attorney 
General and by the Secretary of State ... to determine any grounds on which the alien may be 
inadmissible to or deportable from the United States, or ineligible to apply for or be granted 
asylum.” These checks can help identify fraudulent cases as well as any individual who might 
present a security risk. Anti-fraud and security check measures continue to be strengthened, as 
well new ones initiated, and many additional steps have been added since both 1996 as well as in 
the years since the study on fraud, based on a sample of cases from 2005, reported on in the 
Washington Times on February 6, 2014. Outlined below are just some of the mechanisms that are 
designed to protect the immigration and asylum systems from abuse. 

In December 2013 written testimony, DHS stated that: “Before individuals are granted asylum, 
they must all establish identity and pass all requisite national security and law enforcement 
background security checks. Each asylum applicant is subject to extensive biometric and 
biographic security checks. Both law enforcement and intelligence community checks are 
required - including checks against the FBI, the Department of Defense, the Department of 
State, and other agency systems.” Some of the key measures that the USCIS Asylum Division 
uses to prevent abuse of the asylum system include: ^ 

Mandatory Biographical Checks (Checks Using the Applicant’s Name, Date of Birth, and 
Aliases): These include checks in USCIS Central Index System; CBP TECS; ICE ENFORCE 
Alien Removal Module; FBI Name Checks, and DOS Consular Consolidated Database. 
Mandatory biographical checks are conducted in multiple databases, using the applicant’s name, 
date of birth, and aliases. 

■ USCIS Central Index System: In conducting background screenings, asylum applicants are 
first checked against the USCIS Central Index System to determine if they have previously 
been issued an alien number. 


■^Scc Dcparlmcnl of Homeland Scciirilv (DHS), Combined Teslimonv of DHS before ihe House Judiciary 
Homeland Securily Commillee for a hearing on ''Asylum Abuse: is il Overwhelming Our Borders" (December 
12,2013) available at http://iudiciaiy.house.gov/_cache/files/e9043d83-e429-4d21-9621-c681c6499251/combined- 
dhs-lcslimonv.pdfi fad shed from U.S. Citizenship and Immigralion Services (USCIS) on file with Human Rights 
First; USCIS, Affinnative Asylmii Procedures Manual (November 2013) available at 
htLp://vvvv\v.useis.gov/siles/dcraLilL/riles/rilcs/nalivedoeumenLs/Asylum_Pn)ecdures_ManLia]_2(ll 3.pdr. 
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■ TECS: They are also screened against TECS, CBP’s primary law enforcement and national 
security database, which contains enforcement, inspection, and intelligence records. TECS 
contains various types of information from a variety of Federal, state, local, and foreign 
sources, and the database contains records pertaining to known or suspected terrorists, 
wanted persons, and persons of interest for law enforcement and counterterrorism purposes. 

■ EARM - ENFORCE Alien Removal Module: This ICE database contains records of aliens 
in detention, e.xclusion, and removal processes. 

■ FBI name check: The FBI searches for the applicant’s name(s) and date(s) of birth in their 
records. 

■ CCD - Consular Consolidated Database: Asylum office personnel access the Department 
of State’s web-based CCD to obtain information about the identity, previous travel history, 
method of entry into the U S. and/or background of an asylum applicant. 

Mandatory Biometric Checks (Checks Using the Applicant’s Fingerprints and 

Photograph): These checks include FBI fingerprint check, US-VISIT/IDENT, and DOD/ABIS 

vetting for certain applicants. 

■ FBI Fingerprint Checks: With respect to affirmative asylum applications, as described in 
DHS’ s testimony from December 2013: “A USCIS Application Support Center takes a 
complete set of fingerprints and biometrics (signature, photograph and index print) of asylum 
applicants between the ages of 12 years 9 months and 79 years. The FBI electronically 
searches the fingerprints within the Integrated Automated Fingerprint Identification System.” 
Asylum officers and immigration judges are not authorized to grant asylum until the 
applicant’s fingerprints have been run through the FBI database and the results are received 
and reviewed. 

■ US-VISIT/IDENT: US-VISIT/IDENT is a DHS system managed by the National Protection 
and Programs Directorate’s (NPPD) Office of Biometric Identity Management (OBIM), and 
includes biometric information related to the travel history of foreign nationals and Watchlist 
information. It also contains visa application information owned by the Department of State. 
This system is used to confirm identity, determine previous interactions with government 
officials and detect imposters. The 10 fingerprints - referenced above in connection with the 
FBI fingerprint check - are also electronically submitted to the US-VlSlT/lDENT database, 
where they are stored and matched to existing fingerprint records. This system is used to 
confirm identity and determine previous interactions with government officials. Through the 
US-VISIT SIT tool, asylum officers have the ability to verify that the person who went to the 
Application Support Center (ASC) for fingerprinting is the same person appearing at the 
asylum office for interview. 

■ DOD Automated Biometric Identification System: A biometric check against the 
Department of Defense (DOD) Automated Biometric Identification System (ABIS) is 
conducted for certain cases. 
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■ National Counterterrorism Center: The Asylum Division also screens the biographic 
information of new asylum applicants against the National Counterterrorism Center’s 
terrorism holdings. 

For protection requests that enter the system through the credible fear process, the DHS 
testimony explains that USCIS Asylum Officers conduct a mandatory check of both TECS 
(described above) and US-VISIT/IDENT (referenced above) during the credible fear process. 
These checks help to confirm identity and inform lines of questioning. In addition, with respect 
to cases that enter the system through the credible fear process, asylum officers - at the credible 
fear stage - also ensure that the Federal Bureau of Investigation (FBI) name check and 
fingerprint checks have been initiated. DHS, in its December testimony, stated that “The USCIS 
asylum officer’s determination as well as information on the individual’s identity, including how 
he or she established it, results of the security checks, and any adverse information is recorded 
and placed in the alien’s file upon completion of the credible fear process. This information is 
then provided to ICE.” As a result, ICE will have this information with respect to individuals 
who pass the credible fear screening process and are put into immigration court removal 
proceedings and to consider in detention determinations. 

Fraud Detection and National Security Teams 

USCIS’s Office of Fraud Detection and National Security aids in identifying fraudulent asylum 
claims by training asylum officers and providing technical support. Through this office, asylum 
officers may refer suspected fraudulent applications to ICE for criminal investigation and 
prosecution. These specially trained officers review asylum files to monitor the asylum caseload 
for fraud and they liaise with various law enforcement entities. These officers also help train 
asylum officers on detecting and addressing fraud. The FDNS officers also conduct in-depth 
vetting on cases with national security concerns. This includes liaising with local Joint 
Terrorism Task Forces regarding these cases. Asylum Offices also have on their staff trained 
document experts, Forensic Document Laboratory Certified Document Instructors (FDLCDls), 
who have been trained by the Department of Homeland Security’s Forensic Document 
Laboratory. FDLCDls examine for fraud documents submitted to the Asylum Office by asylum 
applicants and train Asylum Office staff on how to recognize certain documents for irregularities 
and fraud indicators. 

Asylum Officer Training and Mandatory Snpervisory Review of all Asylum Decisions 

Affirmative asylum interviews and credible fear interviews are conducted by specially trained 
USCIS asylum officers who are trained and dedicated full-time to the adjudication or screening 
of protection claims. They are, as DHS has explained in recent testimony, extensively trained in 
national security issues, the security and law enforcement background check process, eligibility 
criteria, country conditions, interview techniques, making proper credibility determinations, and 
fraud detection. During an asylum interview, “The asylum officer fully explores the applicant’s 
persecution claim, considers country of origin information and other relevant evidence, assesses 
the applicant’s credibility and completes required security and background checks. The asylum 
officer then determines whether the individual is eligible for asylum and drafts a decision.” 
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Supervisors review 100 percent of asylum officers’ determinations prior to issuance of a final 
decision, and they also review 100 percent of credible fear determinations. 

Government-Funded Interpreter Monitors 

Current regulations require that asylum applicants provide interpreters at their own expense 
when they cannot proceed effectively in English at the asylum interview. The Asylum Division 
uses neutral, government-funded interpreters to monitor the interpretation of asylum interviews 
at all Asylum Offices, in order to ensure that interpreters brought by applicants are correctly 
interpreting interview questions and answers. Procedures for securing an interpreter monitor 
apply in all affirmative asylum cases where the applicant does not speak English. 

When cases are referred from the USCIS Asylum office into the immigration courts, the 
information used by the asylum office to make a determination on the individual’s claim, 
including the interview notes, biographic information, completed security checks and decisional 
documents, is placed into the individual’s file and is available for use by ICE attorneys during 
immigration court removal proceedings. 

Applicants Who Knowingly Make a Frivolous Application Permanently Barred 

INA 208(d)(6) provides that “If the Attorney General determines that an alien has knowingly 
made a frivolous application for asylum, the alien shall be permanently ineligible for any 
benefits under the Act.” 

Asylum Applicatious Signed Under Penalty of Perjury 

When the legacy Immigration and Naturalization Service (INS) overhauled the asylum system in 
1995, it revised the asylum application form to require both the asylum applicant and the 
individual preparing the application to sign the application “under penalty of perjury” that the 
application and the evidence submitted with it are true and correct. In addition, the asylum 
applicant is put under oath at the Asylum Office interview, and must execute a record of that 
oath. The interpreter must also be placed under oath and execute a record of oath as well. 

Fraudulent Filers, Preparers, and Attorneys Can Be Prosecuted 

Individuals who seek to defraud the immigration and asylum system can be and have been 
prosecuted. Unscrupulous “notarios” and attorneys take advantage of immigrants by untruthfully 
telling them they are eligible for certain benefits and then preparing fraudulent applications - 
including asylum applications - for large fees. To facilitate prosecution of fraudulent filers, 
USCIS is a member of the Immigration and Customs Enforcement’s (ICE) Document and 
Benefit Fraud Task Force, which coordinates with U.S. Attorney’s Offices to identify and 
prosecute fraudulent immigration benefit claims. Charges have been brought against such 
preparers in many states, including California, New York, Texas, Florida, and Arizona. On June 
9, 201 1 the Federal Trade Commission with the Departments of Justice and Homeland Security 
announced a multi-agency, nationwide initiative to combat immigration services scams. 

Identification and Response to Frand and Abuse in the Immigration Court System 
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As noted above, asylum applicants can only be granted asylum if the identity of the applicant has 
been checked against all appropriate records or databases. EOIR also has a Fraud Program 
designed to assist court judges and staff with identifying fraudulent cases and systemic evidence 
of schemes to defraud the system. In addition, ICE trial attorneys are charged with identifying 
potential fraud. In cases before the immigration court, where ICE trial attorneys may present 
evidence if the government suspects fraud. Immigration Judges have the authority to find a case 
fraudulent or frivolous, a finding that comes with severe consequences for the applicant. 

In addition, as described by EOIR Director Juan Osuna in November 2013 testimony before the 
House Committee on Oversight & Government Reform Subcommittee on National Security: 
“EOIR has a robust and active program for identifying and referring claims of fraud encountered 

by immigration judges and the BIA The complaints and requests for assistance the Fraud and 

Abuse Program receives each year are almost evenly divided between unauthorized practice of 
immigration law (UPIL) complaints and fraudulent claims perpetrated against the government.” 
That testimony also stated that: “Because EOIR has no authority to conduct investigations or 
prosecute, UPTL complaints are referred to federal, state and local law enforcement, and bar 
associations for investigation and prosecution. EOIR also files complaints of UPIL fraud with the 
Federal Trade Commission’s Consumer Sentinel Network (Sentinel) and collaborates with 
USCIS’s Fraud Detection and National Security Directorate and other government agencies in 
combating fraudulent immigration activity. EOIR consistently is among the top-ranked 
government agencies in referring UPIL fraud to Sentinel.” EOIR also regulates the professional 
conduct of immigration attorneys and representatives, EOIR’ s Disciplinary Counsel investigates 
complaints involving alleged misconduct associated and can initiate formal disciplinary 
proceedings. Since the program’s inception in 2000, EOIR reports that it has disciplined more 
than 1,100 attorneys. 

Wrongdoers and Security Threats Excluded from Protection 

In addition, the Refugee Convention’s “exclusion clauses” require host countries to exclude from 
the Convention’s protections any person who has committed heinous acts or grave crimes that 
make him undeserving of international protection as a refugee, even if that individual has a well- 
founded fear of persecution. A separate provision of the Convention allows the return of a 
refugee who poses a danger to the security of the host country. The United States incorporated 
into its law the Refugee Convention’s promise to provide protection to refugees, but also 
codified bars to asylum and withholding of removal intended to reflect the Convention’s 
exceptions. 

U S. immigration laws prohibit granting asylum and any form of refugee protection to: people 
who engaged in or assisted in or incited the persecution of others; people who have been 
convicted of a particularly serious crime in the United States; people who have committed a 
serious non-political crime abroad; people who have engaged in terrorist activity; people who are 
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representatives of foreign terrorist organizations; or people who otherwise pose a threat to the 
security of the United States '* 

The recent exemptions to immigration law inadmissibility provisions issued by the Department 
of Homeland Security in February 2014 - pursuant to authority provided by Congress - 
specifically exclude a long list of individuals including anyone who poses a danger to the safety 
and security of the United States or has not passed all relevant security and background checks. 
These exemptions do not apply to situations involving groups that are actually listed or 
designated as “terrorist organizations” by the United States government. These inadmissibility 
provisions have ensnared refugees with no real connection to terrorism, such as a refugee from 
Burundi who had a rebel group rob him of four dollars and his lunch and an Iraqi former 
interpreter for the U S. Marine Corps was informed that his past connection to a Kurdish group 
allied with the United States and opposed to Saddam Hussein made him inadmissible. These 
exemptions do not address the situation of individuals who had innocent interactions with 
designated or listed groups - like for instance, an Iraqi widow who had a member of a designated 
terrorist organization buy flowers in her flower shop (incidentally while the group was under 
U.S. military protection). 


The Importance of a Timely and Effective Process in Deterring Abuse 

The integrity of any system is protected by its ability to operate fairly and in a timely manner. In 
the 1990s, the asylum system was under-resourced and under- staffed. Faced with a large number 
of asylum filings prompted by a wave of brutal civil wars and human rights abuses in Central 
America, the asylum system developed a substantial backlog. This multi-year backlog and lack 
of adequate staffing left the U.S. asylum system vulnerable to abuse. Some individuals sought to 
exploit the system. Some people were told by unscrupulous lawyers or others that they could 
sign a form and would then be allowed to remain in the United States for years with work 
authorization. This backlog had a devastating impact on the cases of many bona fide asylum 
seekers. Their lives were in limbo for years, and the delays in their asylum grants left many 
separated from their children and spouses for years. 

The U.S. Immigration and Naturalization Service (INS) launched a major reform effort and took 
a number of steps to address these challenges. These steps included quicker adjudications, 
quicker referrals to deportation proceedings for those not granted asylum after an asylum 
interview, and increased staffing to ensure timely adjudication. The INS also terminated the 
automatic grant of work authorization to asylum applicants at the time they apply - a step that 


■' INA § 2()8(b)(2) (8U.S.C. § 1 158(b)(2)) (biirs lo asvlimi); INA § 241(b)(3)(B) (8 U.S.C. § 1231(b)(3)(B)) (bars lo 
withlioldmg of removal). 

^ For more background, see Hiaiian Riglils First Refuge at Risk: The Syria Crisis and U-S. Leadership^ November 
2013; Hiunan Rights First, Denial and Delay: The Impact of the U.S. Immigration Law 's “Terrorism Bars ” on 
Asylum Seekers and Refugees in the United States. 2009. 
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has left many legitimate asylum seekers without the means to support themselves while they 
await adjudication of their asylum requests.® 

As a result of the asylum processing improvements that were put in place at the time, and 
continued for many years after, individuals who applied for asylum would generally have their 
asylum interviews within a month or two of filing. Individuals who applied for asylum saw their 
cases promptly put into removal proceedings if they were not found eligible for asylum by the 
asylum office. However, in recent years, due to inadequate funding and increased demand, 
backlogs and delays have been allowed to grow in both the asylum and immigration court 
systems. 

At USCIS, the asylum division has redeployed its asylum officers to address the escalating 
number of credible fear interviews at the border. Backlogs in the asylum office have risen over 
the last two years and some asylum seekers are now waiting many months and sometimes longer 
for their interviews. While prompt conduct of credible fear interviews should be a top priority, 
USCIS needs the resources and staffing to conduct prompt in-person credible fear interviews as 
well as to conduct affirmative asylum interviews in a timely manner. Adequate staffing and 
resources are essential for maintaining the integrity of the asylum system. 

The immigration court system, which is within the Department of Justice’s Executive Office for 
Immigration Review (EOIR), has for a number of years been widely acknowledged to be 
overstretched, backlogged, and underfunded.’ In recent years, resources for immigration 
enforcement have escalated or remained high, leading many more cases to be place into 
immigration court removal proceedings. At the same time, the resources for the immigration 
court system have lagged behind leaving the immigration courts under-staffed. Over 350,000 
immigration removal cases, including those involving claims for asylum, have now been pending 
for an average of 570 days.* 

The Administrative Conference of the United States (ACUS), based on its study of the 
immigration court system, concluded in June 2012 that the immigration court backlog and “the 
limited resources to deal with the caseload” present significant challenges. In 2010, the 
American Bar Association’s Commission on Immigration, in its comprehensive report on the 


Tlmiian Rights Watch and the Seton Hall UniversiW School of Law’s Center for Social Justice “At Least Let Them 
Work: The Denial of Work Authori7ation and Assistance for Asylum Seekers in the United States,” November 
2013. 

American Bar Associalion. ReformwQ the Immigration Detention ^vstem (2010 1 . pp. 2-1 (d available at 
U j r t. K _ r 1 Ui * 1 V ni 11 _t ^ hj ' ii I 

ticiicckca'm.DQi: Admimslralive Conierenec oi llie United Slates (AUUS i. Immigration Removal Adi udiealion. 

C ommiUee on Adiiidic Jlion Pioposed Recommend ill m lune 14 U 2012 i\ nl ihle il _ 

V. _ i t p! 1 k 2 > r i n 1 I t K I _-v. k i cii 1 ^ i ^ li 

^ Immigration Couil: Backlog Tool. Backlog as of December 2013. Transactional Records Clearing House available 
al hLtp://trac. svT.edu/phpLools/immigration/eoLirl_backlog/. 
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immigration courts, concluded that “the EOIR is underfunded and this resource deficiency has 
resulted in too few judges and insufficient support staff to competently handle the caseload of the 
immigration courts.” 

The delays and burden on the immigration courts can be exacerbated when cases that could or 
should be granted at the asylum office level are put into the immigration court system. As 
documented by a comprehensive statistical study on the asylum filing deadline, thousands of 
asylum cases have been placed into the immigration court system unnecessarily due to the 
asylum filing deadline.® Other categories of asylum cases could also be more efficiently resolved 
if they were referred initially to the USCIS asylum office.*® The lack of legal counsel for asylum 
seekers and other immigrants, in part exacerbated through detention practices that inhibit access 
to counsel, also impacts the efficiency and fairness of the immigration court system. EOTR itself 
has explained that: “Non-represented cases are more difficult to conduct. They require far more 
effort on the part of the judge.”** 

Court backlogs and extended asylum processing times also have a grave impact on asylum 
seekers themselves. While they wait - sometimes two to three years - to have their claims heard, 
many remain separated from spouses and children who may be in significant danger in their 
home countries. Without access to work authorization for months or longer while awaiting their 
immigration court hearings, many asylum seekers are unable to support themselves and their 
families. Some become homeless or destitute. As the pro bono leaders at some of the nation’s 
leading law firms wrote in June 2013, the backlog in the immigration courts is resulting in years- 
long delays and making it increasingly difficult to recruit pro bono counsel.*® 

Drivers of Flight and Asylum Filings 

Asylum filings globally often rise and fall in response to conditions in the countries people are 
fleeing from. Wars, escalations in persecution and violence, and other threats to safety and 
security lead people to flee in search of protection. Globally for example, the number of refugees 
fell for a number of years, only to rise again as persecution, violence and war in Syria, 
Afghanistan, Iraq and other countries has risen. 


^ Philip G Schrag, Andrew i. Schoenhollz, Jaya Ramji-Nogales, and James P. Dombach. “Rejecting Refugees: 
Homeland Sccurilv's Administration of the Onc-vear Filing Deadline.” William and Maiy Law Review. 52, No. 3 
(2010); Human Rights First. The Asylum Filing Deadline: Denying Protection to the Persecuted and Undermining 
Govemmeni Efficiency (November 2010). 

Adnnmsti'ative Conference ot the Hinted States ( ACUS). Immigration Removal Adiudicatiom Committee on 
Adiudiealion Proposed Recommend ition lime 14 15 2012 nailable il ' ‘i _ _ r- ' ’ 

< Cl uN io _^o'\!i' k _'2 ’-■! in 'cki '•’i’ ^ 8 yu y R Uu j _N22-i_2._[x!_t' 

Charles 11. Ruck. Leeal Assistance for Asvlum Seekers in Expedited Removal: A Survev of Alternative Practices 
(Dec 2004i arailableat xi t. _ t' > ui c r ‘ x r ' i i-. ' 

Association of Pro Bono Counsel, June 4. 2013, available at 

hiipi.dvvvyw .er!dliiedcijdline.c> ru /upk)ads,-'’yjdrs/APHCo-LeLlcr.pdr. 
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From a global perspective, the vast majority of refugees are hosted by states neighboring or close 
to their home countries. For example, the vast majority of the 2.3 million Syrian refugees 
displaced as a result of the crisis there have been received by neighboring countries such as 
Lebanon, Jordan, and Turkey, placing a tremendous burden on these host countries.’’^ While the 
United States is a global leader in protecting refugees and a nation of immigrants, it hosts only a 
small portion of the world's refugees. 

Current U.S. asylum filings, as detailed by the Congressional Research Service (CRS) in 
December 2013 testimony before the House Judiciary Committee, have dropped since the 1990s. 
CRS noted that there was an uptick in in asylum requests in the early 2000s, and while there has 
been a slight increase since 2010, the numbers have not reached the levels of the early 2000s. 

As detailed in the CRS testimony, there has been a surge in protection requests made during the 
expedited removal process. In Fiscal Year 2013, the number reached 36,026, more than doubling 
from 13,931 in Fiscal Year 2012. CRS’s analysis shows that a handful of countries were driving 
this increase - in particular El Salvador, Guatemala, and Honduras. However, as with the general 
trend, the recent number of asylum applications from Mexicans and Central America are also 
lower than the numbers seen in the 1990s and early 2000s. 

Levels of violence in Central America and Mexico have been rising sharply. A UNHCR study 
explains that levels of violence generated by organize crime have increased in Central America 
and Mexico in recent years, and patterns of displacement - including forced displacement - have 
changed. The report concludes that people who do not give in to the demands of these groups 
face serious threats and violence. Following a recent visit to Central America, the US Catholic 
Conference of Bishops explained that violence and a breakdown in the rule of law “have 
threatened citizen security and created a culture of fear and hopelessness that has also functioned 
as a primary driver of migration.” Violence and coercion - including extortion, kidnapping, 
threats, and coercive and forcible recruitment of children into criminal activity - are perpetrated 
by transnational criminal organizations and gangs.”’ 


Expedited Removal and Safeguarding Asylum at the Border 


^ Himian Rights hirsL Rclugc al Risk: the ^^vna Crisis and U.^^. Leadership. November 2013. available al 

n. ^ I'' o ’ i c ij u I i i*- .. A n V r 1 x i 

' ^ Testimony of Ruth Lllen Wasem, Congressional Research Seivice. December 12, 2013, for US House of 
Representatives Committee on the Judiciarv' Heaiiiig on ''Asylum Abuse: Is it Ovenvhelining our Borders'?” 

" UNHCR and hitemational Centre for the Human lights of Migrants, Forced Displacement and Protection Needs 
produced by new fonns of Violence and Criminality in Central Ainehca, May 2012. 

U.S. Catholic Conference of Bishops (LISCCB). Mission to Central America: The Flight of Unaccompanied 
Children to the United States. November 20 1 3. available al htt,p://v^.vvv.i.isccb.orft/aboui/inip,rotiori- 
PT l ic'v'?upbjad/Mission-T()-Ccn!ral-/\mcrica-FTNAL-2.pd r. 
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The Hislory and Purpose of the Credible Fear Process 

In 1996, as part of the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), 
Congress created both “expedited removal” and the credible fear process. Under expedited 
removal, immigration officers have the power to order the immediate, summary deportation of 
people who arrive in the United States without proper travel documents. That authority had 
previously been entrusted to the Immigration Courts. When the expedited removal process was 
first implemented, the former Immigration and Naturalization Service (INS) applied it only to 
those who sought admission at a U S. airport or border entry point without valid documents. 
Between 2004 and 2006, expedited removal was expanded to apply to those encountered within 
100 miles of any U.S. border if they have been in the country for less than 14 days, and the 
number of individuals subject to this summary process has increased significantly.'^ 

Expedited removal policies place the United States at risk of deporting asylum seekers fleeing 
persecution without giving them a meaningful opportunity to apply for asylum. To summarily 
deport an asylum seeker would be inconsistent with American values as well as commitments 
under the Refugee Convention and Protocol which prohibit the return of a refugee to any country 
in which the refugee’ s “life or freedom would be threatened on account of his race, religion, 
nationality, membership in a particular social group or political opinion.” The potential impact 
on individuals fleeing persecution is so dire that the Advisory Committee on Religious Freedom 
Abroad to the Secretary of State and to the President of the United States called for repeal of 
expedited removal in its final report in May 1999. 

Recognizing the importance of U.S. commitments to protect those facing persecution, the U.S. 
Congress created a screening process. Individuals who express a fear of return are supposed to be 
referred for screening interviews with U.S. Asylum Officers to determine if they have a “credible 
fear of persecution,” defined as a significant likelihood of establishing a claim to asylum. If an 
asylum seeker passes that screening process, he or she will be placed into removal proceedings 
before the Immigration Court to apply for asylum. Those who do not meet the credible fear 
standard are summarily deported. An individual who expresses a fear of return musl pass the 
credible fear process in order to even be allowed to apply for asylum. In adopting the standard 
ultimately included in the 1996 law, the Conference Committee on the 1996 immigration law 
declined to include the higher “preponderance of the evidence” standard that had been included 
in the House version of the bill. In addition, Senator Hatch, a principal sponsor of the 
legislation, in discussing the Conference Committee’s rejection of the higher standard, confirmed 
that “[tjhe standard adopted ... is intended to be a low screening standard for admission in the 
usual full asylum process.” Cong. Rec. SI 1491 (Sept. 27, I996)(daily ed ). 


U.S. Dept. oeHomel.'WD SECL KiT'Y,l.M.\iiGR.vrioNENEOKCE.\iEN'i' A ctions: 2008 4 (2009), available a( 
hllp://vvvv\v.dhs.gov/xlibrarv/assels/slalislics/publicalionr3/eiii'orccmenl_ar_08.pdr 

U.S. Commission on Immigralion Reform, U.S. Refugee Policy: Taking Leadership, June 1997, al 3H, Final 
Report of the Advisory Committee on Religious Freedom Abroad to the Secretary of State and to the President of the 
United States, M'dy 17, 1999, al 45. 


17 



51 


The “credible fear” process is not an asylum application itself It is simply a screening process 
that will determine whether an individual who expresses a fear of return will be allowed to apply 
for asylum. Some examples of individuals who have been protected from summary deportation 
by the credible fear process include: 

■ An Eritrean Pentecostal man who was brutally tortured and detained for three years 
after being accused of belonging to a political opposition group; 

■ A Burmese Baptist woman who feared persecution by that country’s military 
regime because of her protests for democracy and equal treatment of political and 
religious minorities; 

■ A Guatemalan family who were persecuted - and the oldest daughter killed - after 
the father joined an association that stood up to gangs with connections to the 
police; and 

■ A pro-democracy activist from Ethiopia who was detained for two years after 
distributing campaign materials and otherwise peacefully supporting an opposition 
political party. 

Insujficient safeguards in Expedited Removal 

The expedited removal process lacks sufficient safeguards to ensure that asylum seekers are not 
mistakenly deported. The bi-partisan U.S. Commission on International Religious Freedom 
(USCIRF), which conducted a comprehensive study of expedited removal, found serious flaws in 
the implementation of expedited removal. For example, immigration officers failed to inform 
individuals that they could ask for protection if they feared returning to their countries in about 
half of the cases observed by USCIRF experts, failed to ask critical questions relating to fear of 
return in about 5 percent of cases, and actually ordered the deportation of individuals who 
expressed a fear of return in about 15 percent of the cases observed by USCIRF experts.*® 

Over the years, human rights groups, academic studies,®” and the press have documented flaws in 
expedited removal as well as individual cases of asylum seekers who were mistakenly deported 
to their countries of persecution under expedited removal.®' Refugee women are particularly 


U.S. Commission on Tntcinational Religious Freedom (TJSCTRF). Report on Asylum Seekers in Expedited 
Removal. 2005. P. 54. at liTtp://www.uscirf.gov/repoits-aiid-briefs/special-repoi1s/l892-report-on-asylum-seekers-in- 
expedited -retTi oval . htm I . 

The Expedited Removal Study is a project of the Center for Human Rights and International Justice at the 
Llnivcrsilv of Califomia, Hastings College of Law. The Study released comprehensive reports in 1998, 1999. and 
2000, and a second report in October 2002 which evaluated a GAO rqaorl. The reports are available at 

-.wiv.iicha sti nes.cdu/ers. 


See Human Rights First (then Lawyers Committee for Human Rights), Is This America? The Denial of Due 
Process to Asylum Seekers in the United States. OeL. 2002 at 57-58; Hric Schmidt, When Asylum Requests are 
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vulnerable to the risks posed by expedited removal. For example, women who are survivors of 
rape and gender-related traumas may have great difficult talking about their traumatic 
experiences to immigration officers at the border, and some immigration officers still do not 
recognize that in some cases women are eligible for asylum due to fears of gender-based 
persecution. In one case documented by Human Rights First, a victim of severe domestic 
violence and rape was ordered deported under expedited removal because officers who 
interviewed her mistakenly believed that she would not be able to articulate a claim for asylum. 
Her deportation was averted after several U.S. Senators complained about the decision, and she 
was ultimately able to prove that she was eligible for asylum protection through a full asylum 
hearing.^^ 

Access lo Asylum 

The USCIS asylum office should be adequately staffed to conduct credible fear interviews in a 
timely and effective manner, and to conduct these important interviews in person rather than by 
video-conferencing or telephone. The recommendations made by USCIRF to improve the 
conduct of expedited removal should be implemented. Congress should request that USCIRF 
conduct an updated study on expedited removal. 

Detention, Parole and Alternatives 

Asylum seekers who are placed into “expedited removaf’ are subject to “mandatory detention.'’ 
An asylum seeker who passes through the credible fear/expedited removal process, and is placed 
into regular immigration court removal proceedings, is eligible to be assessed for potential 
release but only if he or she satisfies the relevant criteria. Those asylum seekers who expressed 
their fear of return at a U.S. airport or official port of entry, rather than those apprehended 
between the ports of entry, are considered “arriving” asylum seekers, and may be eligible for 
release under parole guidance only //they meet the relevant criteria. Immigration authorities - 
over many years, and spanning various administrations - have repeatedly recognized that 
arriving asylum seekers who pass the credible fear screening process are eligible to be 
considered for parole.^ 


Overlooked, N. Y. TIMES, Aug. 1 5, 200 1 . Articles relating to the Albanian rape sur\Tvor appeared The New York 
Times on Sept. 20, 1997 and .Tan. 14, 1998. 

”■ Human Rights First (then Lawyers Cominittee for Human Rights), Refugee Women ui Risk: Unfair U.S. Laws 
Hun Asylum Seekers (2002). 

See Michael A. Pearson. INS Executive As.sociate Commissioner for Field Operations, Memorandum, Expedited 
Removal: Additional Policy (Jiiidance (Dec. 30, 1997) (hereinatter “1997 Meinorandum''), U.S. Immigration and 
Cusloms Pnlorccmenl, Parole of Arriving Aliens Found lo Have a “Credible Fear’' or Persecution or Torture.” 
signed by ICE Assisi anl Secretary' Julie Myers. November 6. 2007: U.S. Immigration imd Cusloms Eni’oreemenl. 
Parole of Amviiig Aliens Found to Have a Credible Fear of Persecution nor Torture, signed by Asistant Secretaiy 
John Morion, December 8. 2009. Although IIRIRA provides for the mandatory dclcnlion of those subject lo 
expedited removal, once an individual seeking asylum has established a credible fear of persecution, he may be 
released on parole. INA § 235(b)(l )(R)(iv). As the INS at the lime confinned (in the abovc-rerercnccd (ruidance on 



In order to be paroled, arriving asylum seekers must satisfy certain criteria. Key factors in 
assessing parole eligibility have consistently - over many years and various administrations - 
included that: 

■ the asylum seeker passes the credible fear screening process, 

■ the asylum seeker can establish his or her identify; 

■ the asylum seeker is not a flight risk/has community ties; and 

■ the asylum seeker does not present a risk or danger to the community. 

The current asylum parole guidance for asylum seekers specifically states that “Field Office 
personnel must make a detennination whether an alien found to have a credible fear poses a 
danger to the community or the U.S. national security” and only authorizes release from 
detention on parole if ICE determines that the individual “poses neither a flight risk nor a danger 
to the community.”^'* 

Despite the possibility of applying for parole, many asylum seekers have been detained for 
months or years in U.S. immigration detention facilities. Over the years. Human Rights First has 
repeatedly documented the impact of immigration detention on asylum seekers. Some examples 
from Human Rights First’s reports^' include these examples of refugees who were detained, at 
significant cost to the U.S. government, for months or years in jails or jail-like facilities: 

■ A Liberian Pentecostal pastor who was detained in the United States for three and half 
months and denied parole, even though several ministers in the United States confirmed 
his identity and his religious work in Liberia. In Liberia, he had been targeted by the 
regime of Charles Taylor because he had criticized the use of child soldiers. He was only 
released from U.S. immigration detention after he was granted asylum. 

■ A Baptist Chin woman from Burma was detained in an El Paso, Texas, immigration jail 
for over two years. ICE denied several parole requests even though she had proof of her 


Expedited Removal ) " [o]nce an alien has established a credible fear of persecution or is otlienvise refen ed (as 
provided by regulation) for a full removal proeeeding under seelion 240. release of the alien may be eonsidered 
under nonnal pai'ole criteria/’ See INA § 235(b)( l)(B)(iv); see also id. § 212(d)(5)(A) (providing for parole "on a 
case-by-case basis for urgent htiinanitaiian reasons or significant public benefit” for an alien applying for admission 
to the United States); 8 C.f .R. § 212.5(b). 

^ ' 2009 Parole (ruidanee at pp. 6, 8. 

Human Rights First, U.S. Detention of Asyhmi Seekers: Seeking Protection, Finding Prison (New York: Ilmnan 
Rights First, 2009), at pp 2 at: http:/, ''www.hiimaiirightsfirsl.org/wp-contentiiploads, 'pdf, ''09O429-RP-brf-asyliini- 
detention-report.pdf; see also Human Rights First, Jails and Jumpsuits: Transforming the U.S. Immigration 
Detention System— A Two-Year Review., (New York: Human Rights First, 2011) at 
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First, In Liberty 's Shadow: U.S. Detention of Asylum Seekers in the Era of Homeland Security. (New York: Human 
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identity and family in the U S. — only paroling her after 25 months in detention. She was 
subsequently granted asylum. 

The bipartisan U S. Commission on International Religious Freedom, in its comprehensive 2005 
report, made a number of findings and recommendations relating to asylum seekers in 
immigration detention, including: 

■ Asylum Seekers Detained in Facilities with Inappropriate Jail-like Conditions: The 

Commission concluded that most asylum seekers referred for credible fear are detained - 
for weeks or months and occasionally years - in jails or jail-like facilities. The 
Commission concluded that these facilities are inappropriate for asylum seekers, and the 
Commission’s experts found that these conditions create a serious risk of psychological 
harm to asylum seekers. The Commission recommended that asylum seekers be held in 
“non-jail-like” facilities when detained, and that DHS create detention standards tailored 
to the needs of asylum seekers and survivors of torture. 

■ Parole Reforms Needed to Ensure Parole of Asylum Seekers who Meet Criteria: 

The Commission’s 2005 report found wide variations in asylum parole rates across the 
country based on its analysis of DHS statistics. The report also found no evidence that 
ICE was applying the parole criteria that were spelled out in the policy guidelines in 
effect at the time. The Commission recommended that DHS promulgate regulations on 
the parole of asylum seekers to ensure the release on parole of asylum seekers who meet 
the relevant standards, including identity and no security risk, and to promote more 
consistent implementation of parole criteria. 

USCIRF subsequently issued “report cards” assessing DHS’s responses to its recommendations, 
and in April 2013, the Commission issued a Special Report entitled: Assessing the U.S. 
Government 's Detention of Asylum, Seekers: Further Action Needed to Fully Implement 
Reforms. In this report, the Commission found that, despite some progress, “[t]he U.S. 
government continued to detain asylum seekers under inappropriate conditions in jails and jail- 
like facilities,” and recommended that more be done to “ensure that, when their detention is 
necessary, asylum seekers are housed only in civil facilities ’’^'^' 

With respect to parole for asylum seekers, the Commission noted that the December 2009 parole 
guidance was in line with USCIRF’s prior recommendations, and urged additional steps to assure 
its effective implementation, including codification into regulations. The Commission explained 
in its 2013 report that: 

USCIRF has recommended that asylum seekers with credible fear who do not pose flight 
or security risks should be released, not detained and that such a policy be codified into 
regulations. Asylum seekers may have suffered trauma and abuse prior to arrival in the 
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United States and detaining them after credible fear interviews may be re-traumatizing, 
with long-term psychological consequences ” 

Current EOIR statistics indicate that asylum seekers actually appear for their immigration court 
hearings at high rates. According to statistics that the U.N. High Commissioner for Refugees 
(UNHCR) has obtained from the EOIR, in Fiscal Year 2012 only five percent of completed 
asylum proceedings had an in absentia removal order.^* 

Alternatives to Detention 

In cases in which additional supervision is needed to assure compliance by an asylum seeker, 
ICE can use more cost-effective and humane alternatives to detention rather than automatically 
resorting to detention which is not necessary in many cases to achieve the government’s 
objective of compliance. These alternative mechanisms can greatly enhance appearance rates at 
both hearings and for deportation.^® Julie Myers Wood, who previously served as Assistant 
Secretary of ICE, recently reported that 97.4% percent of participants in the ISAP II alternatives 
to detention program used by ICE appear at their final immigration court hearing, and 85 percent 
comply with removal orders.®” The government may utilize a range of alternatives to detention, 
similar to alternatives used in criminal justice systems, for immigrants in removal proceedings. 
Alternatives to detention include electronic monitoring, telephonic or in-person reporting 
requirements and other tools in order to support appearances in immigration court and removal 
proceedings. Comm unity -based support programs, which often include a strong case 
management component, have also been reported to be successful in achieving high rates of 
compliance.®' Whereas a detention bed costs $164 per person per day, alternatives can cost as 
little as 17 cents to $17. The Council on Foreign Relations’ Independent Task Force on U.S. 
Immigration Policy; the Heritage Foundation; the Pretrial Justice Institute; the Texas Public 
Policy Foundation (home to Right on Crime); the International Association of Chiefs of Police; 
and the National Conference of Chief Justices have endorsed alternatives as cost-saving. 

The Filing Deadline: Barring Legitimate Refugees 

The filing deadline bar on asylum - which was enacted following concerns about fraud and 
abuse in the asylum system in the early 1990s - is actually barring legitimate refugees with well- 
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founded fears of persecution from receiving asylum in the United States. It does not bar cases 
because they are fraudulent; it bars cases based on the date they filed, regardless of whether or 
not the individual is credible and regardless of whether or not the individual is a refugee facing 
well-founded fears of persecution. As detailed above, the U S. asylum and immigration systems 
have a wide range of tools and mechanisms to identify and tackle fraud. 

The deadline bar also causes very real harm to refugees and their families — preventing refugee 
families from uniting, undermining their ability to integrate and support their families, and 
putting refugees at risk of return to persecution. In its 2010 report, Ihe Asylum Filing Deadline: 
Denying Protection to the Persecuted and Undermining Governmental Efficiency, Human Rights 
First documented that the filing deadline has barred refugees who face religious, political, and 
other forms of persecution from receiving asylum in the United States. Some examples of these 
refugees include a Burmese student jailed for this pro-democracy activities, a gay man who was 
attacked and tortured in Peru, and a Chinese woman who faced persecution due to her assistance 
to North Korean refugees.” Other examples include: 

■ A Congolese nurse and human rights advocate denied asylum because she could not 
prove her date of entry to the XJ.S.: A nurse active in a human rights organization in the 
Democratic Republic of Congo was falsely accused of involvement with an opposition 
group, arrested, tortured, and raped by prison guards before she escaped. A U.S. immigration 
judge ruled that she faced a clear probability of persecution, but denied her asylum based on 
the filing deadline, stating that she could not prove the date she entered the United States. 

■ An evangelical Christian determined to face clear probability of persecution denied 
asylum based on filing deadline. An Uzbek evangelical Christian feared returning home 
after learning of increased attacks against and detentions of evangelical Christians in 
Uzbekistan documented by the U.S. State Department and U.S. Commission on International 
Religious Freedom. He was advised by an attorney that he was not eligible for asylum 
because he had been in the United States mote than one year — even though the significant 
increase in religious persecution should have made him eligible for an exception based on 
changed circumstances. Eventually he hired a new attorney and submitted an asylum 
application. But both the immigration court and the Board of Immigration Appeals denied 
asylum because of the filing deadline. 

■ Pakistani human rights advocate denied asylum and separated from family. This 
asylum seeker had a long history of human rights activism in Pakistan, representing women, 
children, and religious minorities through a free legal aid clinic. Islamic extremists threatened 
his life. He sought refuge in the United States, hiring an attorney to help him apply for 
asylum within a year of arriving in the U.S. But this attorney and two subsequent attorneys 
(all now disbarred) mishandled his claim. Despite being found credible and otherwise 
eligible for asylum, both the immigration court and the Board of Immigration Appeals denied 


^~ ! I RF Report Asylum Filing Deadline, note 3, aL 1-2; 9; 33; 35. 
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his request for asylum based on the filing deadline. He was extended only withholding of 
removal, which, unlike asylum, does not allow for his wife and child to join him in the 
United States, or even allow him to travel to see them in a third country. He has not seen his 
family in years. 

The filing deadline is a particular barrier for women seeking protection from persecution. As 
detailed in Human Rights First’s 2010 report on the filing deadline, women who have fled 
persecution relating to honor killings, forced marriage, domestic violence, Female Genital 
Mutilation (FGM) or other gender-related persecution may be unaware, after escaping and 
coming to the United States, that they may qualify for what is popularly referred to as “political 
asylum.” Victims of sexual and gender-based violence, resulting In severe trauma, will often be 
unable to discuss and revisit their traumatic experiences, but must do so in order to apply for 
asylum. A comprehensive statistical study indicated that the people who apply for asylum many 
years after fleeing to the U.S. are disproportionately women. For instance, about 9% of women 
asylum seekers (1 1,000 women in the study’s data pool) filed four or more years after entry. 44% 
of all women who missed the deadline were found to not qualify for an exception to the bar.^^ 

Some examples of women affected by the bar include: 

■ Rape Survivor with AIDS and paralysis initially denied due to deadline bar, prolonging 
resolution of her case. A woman with links to the political opposition in an African country 
was raped by government soldiers and contracted HI V as a result. Following her arrival in 
the U.S, she was hospitalized with AIDS and subsequently developed a nerve disorder which 
left her paralyzed. The woman’s asylum request was rejected based on the filing deadline, 
despite extraordinary circumstances relating to her serious medical conditions and was only 
granted more than a year later, after litigation in immigration court. 

■ Victim of trafficking and rape denied asylum based on deadline bar. A teenage v ictim of 
trafficking and rape applied for asylum while still a minor, thirteen months after entering the 
country. Despite extensive evidence and testimony attesting to her trauma and difficulties to 
talk about what had happened to her, both the immigration court and BIA denied her case. 

In addition to barring refugees who face religious, political, and other forms of persecution from 
receiving asylum in the United States, the filing deadline also undennines the efficiency of the 
asylum and immigration court systems. As detailed in the academic study (referenced above), 
the filing deadline has delayed the resolution of asylum cases, diverted limited time and 
resources that could be more efficiently allocated to assessing the actual merits of cases, and led 
thousands of cases that could have been resolved at the asylum office level to be shifted in to the 
increasingly backlogged and delayed immigration court system. In testimony before the 
Committee on the Judiciary, United States Senate, the (then) Chair of the American Bar 
Association’s Commission on Immigration, Karen Grisez stated that, “eliminating the one-year 


Schrag, Philip G., Antlrcvv 1. Schocnhollz, Java Ramii-Nogalcs. and James P. Dombach. "Rcjccling Refugees: 
Homeland Securitv’s Administration of the One-Year Bar to Asv’lum.” William and Mary Law Review. 2010. Vol. 
52, No. .3. 


24 



deadline will restore fairness to and increase the efficiency of the process, preserving the limited 
resources available for evaluating asylum eases on the merits.” 

Conclusion 

Every day at Human Rights First we see the ways in which our nation’s commitment to 
protecting the persecuted makes a difference in the lives of individual refugees. As a beacon of 
hope for those seeking protection from persecution, the United States must preserve the integrity 
of its immigration system and provide asylum to refugees in a timely manner. To detect and 
address fraud on the system, U S. immigration authorities have the legal and policy mechanisms 
necessary as outlined in this testimony. The Administration and Congress can and should take 
key steps to protect the integrity and effectiveness of the asylum system through measures 
including additional staffing and resources for the asylum, credible fear and immigration court 
removal systems; implementation of USCIRF recommendations; effective implementation of the 
asylum parole guidance; use of cost-effective alternatives to detention; support for Legal 
Orientation Programs that improve the efficiency of the immigration system; removal of 
unnecessary impediments that delay eases and block refugees from those country’s protection; 
and addressing the impunity, rule of law and other challenges that contribute to the increased 
number of individuals fleeing violence in Central America and Mexico. The Administration and 
Congress should not implement any changes in law that would further expand or prolong 
detention for many asylum seekers or risk turning refugees back to persecution. Thank you for 
the opportunity to testify today and for your consideration of Human Rights First's views. 
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Mr. Gowdy. Thank you, Ms. Acer. 

Before I recognize the Chairman, I would ask unanimous consent 
to add to the record the article referenced hy Mr. Ting entitled The 
Asylum Seeker from The New Yorker. I hear no objection.*** 

I would now recognize the gentleman from Virginia, the Chair- 
man of the full Committee, Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. 

Mr. Crocetti, in your testimony you mentioned that once the pub- 
lic became aware of these fraud reports, there was pressure to re- 
lease them broadly, and thereafter, the contents of the reports be- 
came politicized. What did you mean by that? And explain how the 
content might have changed once there was pressure to release 
them broadly. 

And in that same regard, once the content of the fraud report be- 
came public, did USCIS interfere in the workings of the Fraud De- 
tection and National Security Directorate, the FDNS, and what do 
you think would be the best way to ensure that the FDNS is able 
to continue its work unhindered? 

Mr. Crocetti. Thank you. Chairman. 

It is important to understand that back in 2004-2005, when we 
developed this benefit fraud assessment tool, we had no data. So 
our immediate need was developing an internal tool in which to 
focus our procedures and guidance to the fraud officers that were 
just being hired and trained and placed out into the field. There 
was no intention or plan to use it as a public document to release 
externally. 

Taking that approach actually was very helpful because we were 
able to actually complete four benefit fraud assessments, and the 
one in particular, the religious worker assessment, in which we 
found a 33 percent fraud rate, resulted in the development of regu- 
lations that have since made significant improvements in that pro- 
gram and considerably reduced double-digit fraud rates to single- 
digit. That was the objective of the benefit fraud assessment. 

As the information became more public — it started with the HIB, 
of course, given the interests of the HIB visas, et cetera — we real- 
ized corporately as an agency that we had to make modifications 
to the methodology and the approach because all of the information 
was going to be disclosed publicly. So I was instructed that the as- 
sessments would no longer contain a recommendation with regard 
to recommended improvements because there was an internal con- 
cern that there would be a knee-jerk reaction that could perhaps 
be too extreme. And the data that we were using certainly had 
some methodology issues, and I can explain that. 

One of the things in our immigration world — it is just like trying 
to find any files. Over the years, you have seen a number of re- 
ports. Getting legacy data from legacy mainframe systems and then 
trying to locate files and getting those files and obtaining every- 
thing — 

Mr. Goodlatte. Mr. Crocetti, let me interrupt since I have a 
very limited amount of time. 

Mr. Crocetti. Okay. 


***See Appendix for this submission. 
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Mr. Goodlatte. I will give you one more question here. In your 
testimony you state that in order to ensure the integrity of any 
benefit or entitlement program, the ability to detect, confront, 
deter, and prevent fraud — we need that. To do this effectively, we 
must be both proactive and reactive, proactive in the sense of per- 
forming fraud and risk assessments, compliance and quality assur- 
ance reviews, and other studies and analyses, and reactive as in 
conducting investigations with regard to individually suspected 
fraud cases. 

In your opinion, is USCIS proactively preventing fraud today? 

Mr. Crocetti. Yes, but I believe the agency is too reactive. I do 
not believe the agency is as proactive as it could be, which is 
evinced by the fact that we have not had any benefit fraud assess- 
ments done in the past several years. 

Mr. Goodlatte. Thank you. 

Mr. Crocetti. And I think our reactive nature of just identifying 
fraud leads and investigating them is exactly why legacy INS 
failed. And we have to be more proactive and have the internal 
controls, studies, and analyses to make sure we have real-time 
data. 

Mr. Goodlatte. Got it. 

Mr. Ting, pursuant to the Immigration and Nationality Act, ar- 
riving aliens are subject to mandatory detention whether they are 
found to have credible fear or not until it is determined whether 
they have legitimate asylum claims. This crucial requirement is de- 
signed to prevent aliens from being released into our communities 
and becoming fugitives. The detention standard was enacted for 
the very reason that large numbers of arriving aliens absconded 
after claiming asylum and being released. 

Under the statute and corresponding regulations, under limited 
circumstances, parole from detention is available to meet a medical 
emergency or, if it is necessary, to meet a legitimate law enforce- 
ment objective. However, these standards have been watered down 
by the current Administration via executive fiat. 

Why do you think that out of 14,525 aliens claiming credible fear 
in 2012, only 884, 6 percent, remain in detention? What does this 
high release rate say about ICE’s parole policy and the surge in 
credible fear applicants? 

Mr. Ting. Yes. I think the Administration is misusing the cred- 
ible fear test to admit large numbers of people at our torder who 
should not be admitted. And I agree that there is a conflict, I think, 
in the statute, frankly, between the mandatory detention provision 
and the provision that says we are going to use the credible fear 
standard to provide a kind of screening at the border. So I think 
there is a contradiction, and I think the Committee should think 
about clarifying that. 

I have proposed taking the credible fear standard entirely out of 
the statute — I do not think that is what the credible fear test was 
invented for — and preventing that conflict from arising, leave the 
mandatory detention in, but take the credible fear test out, which 
is obviously being used to admit people who ought not be admitted 
to the United States. 

I was just talking to some old INS people here and we were say- 
ing that in the old days when people came to the border and said 
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we want asylum in the United States, we would say, fine, come 
back in 2 weeks or whenever and we will have someone at the bor- 
der. You can do the interview at the border, but we are not going 
to let you in pending that hearing. And this credible fear standard 
has given the Administration a way to say we are going to let you 
in now and you can come back later on for a substantive hearing 
if you want. 

Mr. Goodlatte. Thank you. 

Thank you, Mr. Chairman. 

Mr. Gowdy. I thank the gentleman from Virginia. 

The Chair will now recognize the Ranking Member of the full 
Committee, the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you so much, sir. 

First of all, I would like to welcome Eleanor Acer from Human 
Rights First. They have been before us before and the work that 
your organization does is phenomenal. And I am very glad that you 
are the Director of the Refugee Program. 

Now, one of the witnesses, Mr. Ting, recommends eliminating 
asylum protection and instead enhancing what is now known as 
withholding of removal. This got my attention right away, and I 
wanted to evaluate your feelings about such a proposal. 

Ms. Acer. Thank you. Congressman, for that question, and 
thank you for your kind comments. I appreciate them. 

That issue was resolved long ago, and it definitely would not be 
a good idea now. The United States should not be denying its pro- 
tection to refugees with well-founded fears of persecution. That is 
not who we are and it does not send a very good signal to the rest 
of the world. 

The higher withholding standard basically is too high. I mean, 
what would we have? People leaving Syria and fleeing for persecu- 
tion and we are going to say, okay, is it a 55 percent chance likely 
that you are going to be returned to persecution? That is not an 
appropriate standard. We should not make people take those kinds 
of risks with their lives. It is just unworkable really. 

The well-founded fear is the standard that is in the Refugee Con- 
vention, that our Supreme Court — and that we have been applying 
for many years. There is no reason to dial back the clock. There 
are many other methods of dealing with whatever concerns there 
are that need to get addressed in the system. 

Thank you. 

Mr. Conyers. Thank you very much. 

I wanted to talk about access to counsel, whether we are going 
to save money or be more efficient. Are there any cases that 
Human Rights First has worked on where a case outcome might 
have been different or where less strain may have been put on the 
immigration system had a client been represented earlier in the 
process? 

Ms. Acer. You know, we actually see many cases of individuals 
who go through the asylum office who are unrepresented. We inter- 
view cases very thoroughly before we take them on, and we see 
people all the time who have been referred from the asylum office, 
but yet, they have got credible cases that meet the standards. And 
then we are able to recruit pro bono lawyers to take those cases 
on, to gather the extensive documentary and other evidence that is 
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often submitted in cases, to gather supporting evidence where it is 
available and where it is reasonable to expect it. And that really 
makes a difference for people. Counsel makes an incredible dif- 
ference. We see day in and day out how much it does. And so many 
people go through the system unrepresented. I think it is around 
50 percent, and for those in immigration detention, around 80 per- 
cent are unrepresented. 

Mr. Conyers. Is it reasonable that we should shoot for a goal 
that would allow people to have lawyers in case they cannot afford 
them? 

Ms. Acer. Yes, I think it is a real problem because technically 
we do allow people to have lawyers, but people are often in very 
remote detention centers. There are no legal services available 
there. There may he very limited nonprofit. You may find a local 
Catholic Charities office an hour away struggling to reach this fa- 
cility. So it is incredibly important for people to be represented 
through our system. It is a very complicated system, issues of 
whether families stay together and, in asylum cases, whether or 
not someone is returned back to persecution. These are critical 
issues and people are navigating a very complicated system all by 
themselves. 

I know people think that somehow it is sort of really, really easy 
to get asylum. We have pro bono lawyers who work with us who 
work at major law firms, and they cannot believe how complicated 
these cases are often and they are often shocked at how difficult 
the process is. 

Mr. Conyers. Thank you very much. 

We are trying to figure out — and I am going to ask this question 
of the former chief of the Fraud Detection Office, Mr. Crocetti. We 
are trying to improve the ability to detect and fight fraud. Have 
you noticed changes over the years? Do you see any improvement 
going on? 

Mr. Crocetti. Yes. I mean, when compared to pre-9/11 under 
legacy INS, absolutely. There have been unprecedented improve- 
ments and more proactive efforts, i.e., the benefit fraud assess- 
ments, administrative site visits. 

However, I am concerned that over the past couple or so years, 
things have not progressed and they are not as proactive. And I am 
very concerned about that. I am very passionate about it obviously. 
I just cannot let go of it. But we need to be much more proactive 
in the area of benefit fraud assessments and compliance reviews to 
know where the fraud is and not wait until we are reacting and 
investigating cases. The volume is overwhelming. As it is now, they 
cannot handle it. 

Mr. Conyers. Well, I thank you. 

My time is up, so I yield back. 

Mr. Gowdy. I thank the gentleman from Michigan. 

I am going to swap places with the gentleman from Utah and go 
last, and I would now recognize the gentleman from Utah, Mr. 
Chaffetz. 

Mr. Chaffetz. I thank the Chairman. 

It has been established here in the testimony affirmative asylum 
claims have doubled — doubled — in the last 5 years to more than 
80,000. Mr. Ting, you talked about perhaps some of the ways to re- 
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solve this, but what do you think the root cause of this is? Why do 
we see such a growth in this area? 

Mr. Ting. Well, I think the explanation is going to be com- 
plicated. I think it boils down to communications and transpor- 
tation, that we live in a communications age. It is much easier for 
people all around the world to understand the possibilities that are 
out there for them, and it is easier for them to get to the United 
States, one way or another, to take advantage of those possibilities. 

One of my former colleagues in the economics department at 
Temple used to say the poor people of the world may be poor but 
they are not stupid. They are as capable of doing cost-benefit anal- 
ysis to determine what is in their own self-interest as anyone in 
this room, he used to say. And they do it all the time, and we un- 
derstand that. They use cost-benefit analysis to decide what they 
are going to do, and if the costs are low and the benefits are high, 
it makes sense to do something. And if you do not want them to 
do that, you have to raise the costs and lower the benefits. It is 
simple economics. 

Mr. Chaffetz. Mr. Chairman, I would like to enter into the 
record — I ask unanimous consent — an article that was in The Wall 
Street Journal dated January 29. It is titled “Flow of Unaccom- 
panied Minors Tests U.S. Immigration Agencies.” It is basically re- 
ferring to the U.S. Conference of Catholic Bishops that had fore- 
casted 60,000 unaccompanied minors from Central America to 
cross the southwest border this year alone. That is up from about 
5,800 roughly a decade ago. 

The surge that we are seeing of unaccompanied minors, which 
creates a whole host of problems and challenges, 60,000 of them — 
do you see a root cause for that? Let us start with actually Mr. 
Crocetti here. 

Mr. Crocetti. I am not familiar with that issue. 

Mr. Chaffetz. Mr. Ting, do you have any theories or insight 
or 

Mr. Ting. Well, I think it is dramatic. It is still literally child’s 
play to get across the border. Right? I mean, unaccompanied mi- 
nors are getting across the border. That is how open the border is. 

But I think the same phenomenon is at work. We live in the 
Internet age. Everyone understands everything that is going on ev- 
erywhere. People understand possibilities that they may not have 
been aware of before. They know how to 

Mr. Chaffetz. Thank you. 

Mr. Acosta, can you speak to this point — on the two points here? 

Mr. Acosta. I can. As the Director in Mexico City, I actually led 
large-scale investigations where it was substantiated that unac- 
companied minors were being smuggled by organized organizations 
operated from Central America, Mexico, and all the way into the 
United States. 

If you look at some of the statistics I believe from July of 2012 
to May of last year, there were more than 23,000 unaccompanied 
minors that were taken into custody. That does not count the ones 
that were able to reach the interior cities of the United States. 
That is a substantial number. There is a large amount of business 
for the cartels, the human smuggling operations that are operating 
in Latin America, and this is a very attractive business because the 
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cost for each child coming into the United States in some cases was 
$5,000 to $7,500 per child. 

Mr. Chaffetz. Expand on that, the cartels, and what you see 
them doing with human and drug smuggling. 

Mr. Acosta. Much more so now. Congressman, the human car- 
tels are very organized throughout Mexico and certainly through 
Central America. They are very specific in what they do. They are 
good at what they are doing. And while we mentioned that 23,000 
were taken into custody, it is not to say that they did not obtain 
a benefit in being detained along our borders because, for the most 
part, a large number of those unaccompanied minors were ulti- 
mately released to their parents who were residing in the United 
States. 

Mr. Chaffetz. And again, along with this, how is it that our 
public policy — is it facilitating this? Is it encouraging this? Is it de- 
terring them? What is it doing? 

Mr. Acosta. We have always had a large amount of children 
coming to the United States. With the large undocumented popu- 
lation that we have in the country, it is going to continue. Cer- 
tainly with our detention policy, with our release policy, it is a 
great encouragement for families to be reunited with their minor 
children. 

Mr. Chaffetz. Yes, go ahead. 

Ms. Acer. I am sorry. I was just going to add in one other factor 
that we have not touched on, and obviously, it is not necessarily 
something this Committee is focusing on, but that is the violence 
that is driving many of these children to end up coming here. 

Mr. Chaffetz. Do you believe there is fraud? 

Ms. Acer. I also would really urge 

Mr. Chaffetz. No, I am asking. 

Ms. Acer. Of course, sir, there are incidents of fraud, and my 
testimony has detailed many. 

Mr. Chaffetz. You have 25 pages of testimony. 

Ms. Acer. I am glad you read them, sir. 

Mr. Chaffetz. But it does not talk about fraud. That is the 
whole heart of this hearing. How do we prevent this? How do we 
fight against it? 

I am in favor of the person who is legally, lawfully trying to go 
through this process, but the worry is you got so many people tak- 
ing advantage of the system because — I mean, look at the numbers. 
It is just astronomical growth. 

Ms. Acer. Thank you, Mr. Congressman. I actually did detail in 
there many, many safeguards that exist in the system. And I really 
want to stress the importance of making sure 

Mr. Chaffetz. You did not talk about the detection of fraud. 

Ms. Acer [continuing]. The courts and asylum officer are actu- 
ally well staffed enough to actually conduct their interviews and to 
eliminate that backlog, which I am concerned 

Mr. Chaffetz. I thank the Chairman. Appreciate it. 

Mr. Gowdy. I thank the gentleman from Utah. 

The Chair would now recognize the gentlelady from Texas, Ms. 
Jackson Lee. 

Ms. Jackson Lee. Let me thank the Chairman for his courtesy 
and the Ranking Member for her courtesy as well and thank all 
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the witnesses, some of whom I have had the pleasure of working 
with. 

Mr. Acosta, thank you for your service. Since we have engaged 
with each other over a number years when you served in your ca- 
pacity in the Federal Government and I believe we have had these 
discussions, do you think a passing of a comprehensive immigra- 
tion reform, delineating any number of methods of entry which 
then would separate, in essence, the bad guys from the good guys 
would be helpful in law enforcement? 

Mr. Acosta. If I understand the question correctly, ma’am, it is 
would passing a comprehensive immigration reform help. 

Ms. Jackson Lee. Yes, in delineating the good guys from the bad 
guys. 

Mr. Acosta. Well, I do not believe that comprehensive immigra- 
tion reform would serve that particular purpose. I think that we 
need to institute the measures that we have that we are talking 
about today with the security checks of anybody that appears at 
our borders that is already inside the country. 

Ms. Jackson Lee. So you do not think the passage of immigra- 
tion reform that gives new permission to work would be helpful to 
law enforcement at the border? 

Mr. Acosta. Well, I think that any method that we can identify 
who is inside the country is certainly beneficial to our country. But 
I think I would separate 

Ms. Jackson Lee. So you say that certain aspects of it might be 
beneficial. 

Mr. Acosta. Well, I think that in identifying individuals in our 
country, but I think that is something that we should be doing any- 
way with law enforcement authorities working, especially when 
people game the system to get into our country. 

Ms. Jackson Lee. Well, you have the laws to deal with that, but 
you do not have the laws to ensure a fair process for people who 
may want to enter the country for work or otherwise. But thank 
you very much for your answer. 

Let me just proceed with you, Ms. Acer, and let me thank you. 
And I understand you may be coming to Houston, so I look forward 
to knowing your location. I work extensively with a number of lead- 
ers in the business community, the Partnership, that is, the Cham- 
ber, the Greater Houston Partnership, solely 100 percent in sup- 
port of comprehensive immigration reform. You may be coming to 
a location that will be receptive to some of your issues. 

But let me just take note of the fact in as calm a voice as I might 
do so, and I have a question for you. As I understand, before I 
came into the chambers, there were persons expressing their First 
Amendment rights, and obviously, through the protocol of this 
Committee, were removed from the Committee. But they were ex- 
pressing their consternation, their frustration, their hurt, and their 
pain. 

One hundred fifty years ago when African Americans were expe- 
riencing that kind of pain, they engaged in something called Free- 
dom Summer, and it was to emphasize to the Nation that we are, 
in essence, deserving of a fair play and justice. 

So as a Member of Congress, I am committed to abiding by the 
laws, but I would expect that we will see thousands upon thou- 
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sands of individuals from all backgrounds coming to this Congress 
in the summer and finally saying enough is enough, the persons 
who may have been given asylum and others expressing them- 
selves for someone to listen. 

We can sit here in this Committee and talk about violations of 
the asylum law passed by Senator Kennedy in 1980. It started out 
with 50,000 asylum seeker provisions. Now I think we are up to 
75,000. That is now some 24 years — more than 24 years — 30-some 
years later. 

So all I can say to my colleagues on this Committee is be pre- 
pared. Be prepared for those who are feeling the pain of injustice. 

And let me be very clear as I pose this question to you. As I un- 
derstand, asylum seekers come from potentially Syria, if they are 
not involved in terrorist activities. They come from some of the 
bloodshed and war-torn areas on the continent of Africa. They may 
come from, in years past, places like Burma. They come with the 
frustration of an onerous, murderous condition seeking asylum. All 
of a sudden, we have got asylum tuned only to the southern border, 
which baffles me because I have been on this Committee for a long 
time and I know that asylum seekers are children and parents 
coming from the worst conditions around the world that Americans 
may not even imagine. 

So let me ask the question since I met with an immigration judge 
before I came here. In the southern district, we may have just two 
immigration judges. They are literally bent over for the lack of re- 
sources, the lack of staff, and the overloading. So I ask this ques- 
tion. What is the impact of the immigration court backlog on asy- 
lum seeker cases? Are there cases at Human Rights First that have 
been directly impacted by the backlog? In your opinion, what needs 
to happen to address the backlogs in our immigration courts? And 

1 would appreciate your answer. 

And I thank the Chairman for his charity on this answer. I note 
that there are 350,000 cases on hold right now. 

Mr. Gowdy. Despite the fact that the red light is on, you may 
answer the question. 

Ms. Jackson Lee. I thank the Chairman. 

Ms. Acer. Thank you very much, Mr. Chairman. 

Yes, the backlog in the immigration courts is having a tremen- 
dous impact on our pro bono cases. First of all, it is actually mak- 
ing it harder for us to recruit pro bono lawyers because what law- 
yer is going to take on a case that might not have a court date for 

2 or 3 years? 

Also, that kind of a wait time for an asylum seeker is just not 
appropriate. It is not good for the integrity of the system and it 
does not help individuals who need to have their cases resolved, 
want to get on with their lives, and sometimes have children who 
are left stranded in very difficult or dangerous situations abroad. 
So I would definitely encourage anything this Committee can do to 
deal with the immigration court backlog and now also the asylum 
office backlog. 

Mr. Gowdy. I thank the gentlelady from Texas. 

The Chair will now recognize the gentleman from Texas, former 
Judge Poe. 

Mr. Poe. I thank the Chairman. 
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I do not know that the issue before us is whether there should 
be asylum or not asylum. I think the issue before us is the people 
who cheat to get in the United States. So I want to zero in on that 
issue specifically. 

I appreciate the fact that you are here, Mr. Acosta. Thank you 
for your service especially in the Houston area. You did a good job 
and you still have an excellent reputation for your work. 

It brings me to the point that many times the Members of Con- 
gress who are not on the border States do not have a clue what 
is taking place on the border. And having been to the Texas-Mexico 
border and then Arizona-Mexican border, New Mexico numerous 
times, it is a different area. It is a different world, and only, it 
seems to me, people who work there daily and the people who live 
there on both sides of the border really see what is taking place 
on the border. 

But specifically, the issue before us is those people who lie to get 
into the United States, not bona fide asylum seekers, not people 
coming here the right way, but want to lie to get here. 

And my understanding, Mr. Acosta — and I would like for you to 
weigh in on this. The different drug cartels that operate, Sinaloas, 
the Zetas, whoever, they get into a confrontation south of the bor- 
der, a shoot-out. Their members, I understand, are told to go to the 
United States until things cool off, and one of the ways, when they 
get in the United States, if they are apprehended by your guys, 
which many of them are, they are told to seek asylum and go 
through the process of an asylum seeker to be safe in the United 
States from their territorial rivals, drug cartels. 

Now, I do not know if that is true or not. I have heard that sev- 
eral times, but I would like for you and your expertise to weigh in 
on that situation of criminal gangs, criminal cartels, whatever 
using fraud asylum to stay in the United States temporarily or per- 
manently. 

Mr. Acosta. Thank you. Congressman. It is a pleasure seeing 
you and thank you for the kind comments. 

Well, I think it goes without saying that we in Houston recognize 
that we have a large presence of cartel members who entered the 
country legally and illegally, and the violence has not been limited 
to the south in Mexico. As you recall, about a year ago, there was 
a shoot-out where a truck driver was shot by cartel members who 
were pursuing a shipment of narcotics that was destined north. 
Just 2 weeks ago, there was a young lady from Honduras who had 
filed for asylum who was killed in an open street in Houston, which 
received a tremendous amount of publicity, and it turns other there 
is a possibility that gang violence was partly behind that. 

We know that cartel members — we know that criminals will seek 
any avenue to enter the United States if we make it accessible and 
it makes it easier to come to the United States — one, want to flee 
perhaps turfs that they might have lost in Mexico, secondly to per- 
haps continue their criminal activities here in the United States. 
It is all too common and very well known to our law enforcement 
authorities in Houston and throughout the State of Texas. So I 
think that the statements that are made that cartel members are 
coming into our communities is very true, whether it is legal or 
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not, and nothing is to prevent them from filing fraudulent asylum 
claims. 

On a personal case, I know that I arrested a heroin trafficker 
more than 30 years ago when I was an agent in Chicago. Thirty 
years later, the two sons of that individual were actually heading 
up the cartel operations of the Sinaloa Cartel in Chicago, Illinois. 
So I think that exemplifies the risk that we have in our community 
for any individual entering the country, as you state, by lying, 
whether they are coming in for asylum or seeking any other ben- 
efit. And I think we owe it to the American people to be vigilant 
not only along our borders but inside the cities in the United 
States. 

Mr. Poe. Would you agree with me that when we have the fraud- 
ulent claims — those really do damage to the bona fide people that 
are seeking asylum from persecution all over the world who are 
trying to get here? That hurts their cases because you have the 
fraudulent, the cheats, that are trying to use the same system. 
Would you agree or not? 

Mr. Acosta. Congressman, over the years, this has been proven 
that not only do they hurt other individuals seeking asylum, but 
it jams the system. It backlogs the cases that we adjudicate. It 
takes away from resources that we could be adjudicating, cases 
that deserve to be granted. And, yes, they do hurt the genuine 
cases that need to be approved or adjudicated on a timely basis. 

Mr. Poe. I thank the Chairman. 

Mr. Gowdy. I thank the gentleman from Texas. 

The Chair will now recognize the gentleman from Florida, Mr. 
Garcia. 

Mr. Garcia. Mr. Chairman, thank you very much. I want to start 
by thanking the Chairman for his efforts and the consideration he 
has shown the other side of the aisle. 

It is still my sincere hope that we can get to comprehensive im- 
migration. However, it is disappointing that instead of working to 
that end, we are here playing with probably the least fortunate of 
all folks who come before our immigration system. 

I cannot help but question the Committee and Congress’ commit- 
ment to getting something done. It took a year for the Republicans 
to come out with principles. Yet, 1 week later. Speaker Boehner, 
the only one that can bring a bill to the floor, back-peddled on im- 
migration reform. Why? 

We have 197 co-sponsors to H.R. 15. I know a lot of my col- 
leagues on the other side of the aisle would like to vote for a bill 
to get this done and move forward. But, no. 

My colleagues claim that they do not trust the President. After 
1.9 million deportations, how much more enforcement? No Presi- 
dent has spent more money on the border than the President of the 
United States. We have the lowest border incursions in over 40 
years. There is an unprecedented manpower on the border. In fact, 
when the Government shut down, places like El Paso had 30,000 
and 40,000 workers going home. We now have some of the securest 
cities in America across the border from some of the most insecure 
cities. 

The time has come to get immigration reform. We should focus 
on that. I know the Chairman is willing to do that, but we have 
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got to get the leadership on the other side to put this on the floor 
and get a vote out. 

Mr. Chairman, I will yield back the balance of my time. I will 
yield back to my colleague. 

Mr. Gowdy. The gentleman has yielded to the gentlelady from 
California. 

Ms. Lofgren. Thank you, Mr. Chairman. 

We do not have as many Members as you do today, so I am 
grateful to get a little bit of time just to make some corrections 
here. 

In Mr. Ting’s testimony at page 4 — it was referenced by our col- 
league — there is an indication that there were 80,000 affirmative 
asylum applications made in fiscal year 2013. I would like unani- 
mous consent to put into the record a report from the Congres- 
sional Research Service that actually indicates there were only 

44.000 affirmative asylum claims in that fiscal year. 

Now, this is an increase from the 25,000 in fiscal year 2009, but 
much lower than the 77,000 claims in fiscal year 1997 or the 

63.000 claims in fiscal year 2001. So I think it is important to see 
that these claims go up and down and they often relate to what is 
going on in other parts of the world. 

For example, right now, as has been mentioned, there is an epi- 
demic of violence in Mexico and also in Central America. And so 
there has been an increase in claims from people who are escaping 
from that violence. 

Not only is the United States being impacted with asylum 
claims, our neighbors to the south are being impacted. For exam- 
ple, the increase in asylum applications lodged by Central Ameri- 
cans to countries other than the United States have increased, a 
432 percent increase in the number of asylum applications in Mex- 
ico, Panama, Nicaragua, Costa Rica, and Belize. So there is an epi- 
demic and we are experiencing it, but our neighbors to the south 
actually are seeing an even greater increase than we are. 

Now, that does not obviate the need to be alert to fraudulent 
claims. Nobody is arguing that we should not be vigorous in ag- 
gressively protecting ourselves from fraudulent claims, not the ad- 
vocates for refugee services or asylees. In fact, we know if there is 
fraud, it hurts legitimate applicants. So there is not a disagreement 
on that score. 

I would just note, Mr. Crocetti — and thank you for the service 
that you provided for our country for so many years and your con- 
tinued interest in this. Many, as a matter of fact most, of the rec- 
ommendations discussed in the report have been implemented in 
terms of the access to the databases and on and on. I assume, as 
you said earlier, that implementation of these recommendations 
have actually helped decrease fraud in the system you had indi- 
cated earlier. 

If I am hearing you correctly — and I am going to take this to 
heart — the suggestion you are making is that we need a systematic 
kind of assessment as we go forward. I am not sure that that is 
not happening, but I think that that makes sense. And I intend to 
pursue this with the Administration. It is really a matter of if we 
are doing well, we want to make sure that we continue to do well. 
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For example, the drug cartel members — they are not eligible for 
asylum. I mean, they are barred under the act, but we want to 
make sure that we find out who they are. 

And with that, I thank the gentleman for yielding and I yield 
back. I will wait for my own time. 

Mr. Gowdy. I thank the gentlelady from California. 

The Chair will now recognize the gentleman from Ohio, Mr. Jor- 
dan. 

Mr. Jordan. I yield my time to the Chairman. 

Mr. Gowdy. I appreciate that, and I will hold my time until the 
end and recognize the gentleman from Iowa, Mr. King. 

Mr. King. Thank you, Mr. Chairman. I appreciate this hearing 
today and the witnesses. 

A number of things come to mind to me. As I listen to the discus- 
sion about 70 percent fraud — or likely fraud is the way I would in- 
terpret that — and I think about my business world, if I had 70 per- 
cent of any of the division or department or endeavor I was in- 
volved in and it had been going on since maybe 2005 — and we la- 
ment that we do not have current data to work with — I would first 
start with what can we do to put this all back together. Can we 
do that quickly? If not, what would the world look like if we did 
not have this program? 

And I listened to Chairman Goodlatte speak about how the 
United States provides asylum to a greater number than all the 
other Nations in the world put together. So this is a great, big bite 
out of the broader society that we are in. 

But it does not seem to me that there is a high level of anxiety 
about solving this problem. It seems that there are people here po- 
litically that are willing to accept a significantly high level of fraud 
without an urgency to fix it. When I see the numbers of unaccom- 
panied adults arriving here in the United States, a number that I 
believe Mr. Acosta said has gone to a multiple of seven times what 
it was — I listened to Chris Crane, the President of the ICE Union 
on a public statement the other day that he thought that they 
would probably interdict around 50,000 unaccompanied minors in 
the United States, and now I see this number of 60,000 unaccom- 
panied minors. 

This is something to me that I would ask the reason for this. I 
would probably turn to Mr. Acosta on this. Can it be rooted in the 
reauthorization of the unaccompanied alien minor protections from 
2008? Did you see a change in that in the acceleration then as the 
unaccompanied minors got two bites at the apple and all of the ac- 
cess to benefits? 

Mr. Acosta. Well, I think we have seen a large increase for a 
number of reasons. One is because over the years. Congressman, 
we have had a high percentage of illegal entries into our country. 
We went from early 2000 with estimates of 30 million illegal aliens 
in our country to over 12 million illegal aliens in our country right 
now, many who come from Central and South America, many who 
left their children behind. When we talk about the change, we have 
seen a lot of the efforts by the parents to continue reuniting the 
children. 

I will add that 1 year ago we had a reduction of the illegal entry 
of adults coming into our country, but the numbers of unaccom- 
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panied minors entering the country illegally continued to increase 
in the surges that we are talking about right now. 

Mr. King. And are most of them being toought in by coyotes? 

Mr. Acosta. Well, with my experience when I was the Director 
in Mexico City, we had large smuggling organizations that were 
participating in this scheme. And I will share with you that my be- 
lief from what I know, most of the human smuggling operations are 
working jointly with the members of the cartels in Mexico. It is 
well organized. And I can assure you that if a large number of chil- 
dren are being sent to the United States and smuggled into the 
United States, it is with the knowledge of cartels or other human 
smuggling organizations. 

Mr. King. Are you aware of any of them being required to bring 
illegal drugs on their back as a price to their entry into the United 
States? 

Mr. Acosta. I am not aware of any children. However, we know 
the tactics that the cartels use. You might recall. Congressman 

Mr. King. Thank you, Mr. Acosta. 

Mr. Acosta [continuing]. Several years ago, 72 people were exe- 
cuted in Mexico by cartel members. 

Mr. King. Thank you. We know that those numbers have gone — 
the deaths have all been in the thousands, and it is tragic down 
there. And I appreciate your bringing that up. 

I would just point to a Center for Immigration Studies report by 
Jessica Vaughn, “Deportation Numbers Unwrapped.” And I would 
ask unanimous consent to enter it into the record.**** 

Mr. Gowdy. Without objection. 

Mr. King. Thank you, Mr. Chairman. 

And I would point out too this. Within the context of this discus- 
sion, we have heard repeatedly that the deportations under the 
President are greater than they have ever been. And this report is 
an objective report, and it is a summation that goes clear back. It 
shows that the deportations right now — the removals right now all 
together, and that in the definition of deportations used in this re- 
port, are lower than they have been since 1973. The highest depor- 
tations that we had may have taken place in 1986 except under 
Bill Clinton in his last year in 2000, he actually set the record with 
a number over 1.8 million deportations. So I make that point here 
into the record, and I will introduce that report. 

But I would turn to Mr. Ting and ask this question. If you have 
a problem and you are trying to fix this problem and you do not 
see that there is a solution coming — I appreciated your comment 
about the cost-benefit analysis that people make no matter what 
their particular economic status might be. And now here from the 
United States’ viewpoint, cost-benefit analysis — it is not working so 
good for us, and we are having trouble analyzing that. So I would 
ask you do you believe that if we applied a bonding requirement 
to the people that are being released into this country under the 
asylum application, if that would help fix this problem and what 
your view might be on that. 

Mr. Ting. Well, it would certainly alter the cost-benefit analysis. 
There would be one additional cost to worry about. And I think. 


****See Appendix for this submission. 
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again, if we want less of anything, we have to raise the costs and 
lower the benefits. That is just a basic fact of economic life. 

Mr. King. I thank you. 

My time has expired and I yield back. 

Mr. Gowdy. I thank the gentleman from Iowa. 

The Chair will now recognize the gentleman from Idaho, Mr. 
Labrador. 

Mr. Labrador. Thank you, Mr. Chairman. I wonder if the Chair- 
man would yield to a question real quick. I am wondering. I have 
heard a lot of comments about immigration reform during this 
hearing today, and I know you and I were not here during 2008 
to 2010. But I wonder if the Chairman recalls what immigration 
reform was passed by the Democrats when they were in charge of 
Congress and the people of America had received promises from 
the President of the United States that they would do comprehen- 
sive reform when they were in power. 

Ms. Lofgren. Would the gentleman yield? 

Mr. Labrador. No. 

Mr. Gowdy. I would tell the gentleman from Idaho, as he knows, 
I was a prosecutor during that time period doing my best to get to 
heaven. So I cannot tell you what did or did not happen during 
that Congress. 

Mr. Labrador. All right. Thank you, Mr. Chairman. 

Mr. Crocetti, we heard testimony last month that asylum cred- 
ible fear interviews are just 20 minutes long or less. Do any of you 
believe — do you or anybody on the panel believe that giving the 
asylum officers maybe 20 minutes is very difficult to make a cred- 
ible fear determination? 

Mr. Crocetti. Yes, I do. I think it is very difficult to make an 
accurate finding in less than 20 minutes or 30 minutes. 

Mr. Labrador. So how would you suggest changing that? 

Mr. Crocetti. Well, one of the things that is absolutely essential 
to a decision maker, an adjudicator, is that as many system checks 
as possible could be done to identify any and all information to de- 
termine credibility and an individual’s identity. So you can collect 
the biometrics and you can do the background checks, but the odds 
are there are not any records on most of these people. So now you 
got to focus on the consistency of the story and the credibility. 
Overseas verification of information and facts — one of the things I 
would do is build and expand the overseas capability of CIS to 
verify events, facts, and information instead of rushing judgment to 
making decisions in 10, 20, 15 minutes and releasing people. 

Mr. Labrador. Mr. Ting, do you have any comments about that? 

Mr. Ting. Well, I would build the State Department into this 
process rather than building an entirely new infrastructure for CIS 
overseas. There is an infrastructure over there. It is called our For- 
eign Service. We have knowledgeable people in every country who 
speak the language and have studied the culture, and that is a re- 
source that ought to be drawn upon. It used to be drawn upon rou- 
tinely in asylum adjudications, and it ought to again. In fact, again, 
talk to the career CIS people. I think there are a lot of career CIS 
people who agree with that and who regret that the State Depart- 
ment has been taken out of the process. 

Mr. Labrador. Mr. Acosta, do you have any comments on that? 
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Mr. Acosta. Yes. Having actually served 13 years outside the 
United States with INS, I know that our offices are as responsive 
as possible. They are experts at this particular process. 

While I do not disagree completely with what Dr. Ting is saying, 
I think we have the expertise but we need more resources for CIS 
outside the country because that is the business that we are in. I 
know that adjudicators take it very seriously and I know they can 
respond. But as Mr. Crocetti stated, we need timely responses. We 
cannot wait 90 days to adjudicate a petition inside the United 
States. And in some cases, as the report presented here today has 
shown, we did not receive responses on, I believe, something like 
27 of the requests that were sent outside the United States. That 
is not acceptable. Congressman. 

Mr. Labrador. Ms. Acer? 

Ms. Acer. Congressman, thank you. 

Yes, I would add that I think one of the most important things 
that can be done is to staff USCIS’ asylum office so it has enough 
officers to conduct credible fear interviews and to devote as much 
time as needed in each individual case and that those interviews 
should be conducted in person not by videoconference. I think that 
is very important as well. 

I also wanted to note — there was a question before about bond. 
Many asylum seekers actually are only given an opportunity for re- 
lease with bond. And I spoke just the other day to an ABA project 
working with people at the border, and they stressed to me how 
few people are actually getting released right now. 

I would like to also add 

Mr. Labrador. If I can reclaim my time. Thank you. 

Mr. Crocetti, you also mentioned in your testimony that once the 
public became aware of these fraud reports, there was pressure to 
release them broadly. Thereafter, the contents of the reports be- 
came politicized. What did you mean by that? Can you please ex- 
plain how the content might have changed once there was pressure 
to release them broadly? 

Mr. Crocetti. Well, once FDNS lost most of the control of the 
instrument, the benefit fraud assessment, after it went through an 
internal review process. And senior management is obviously very 
concerned about what a document (that is speaking for the agency) 
is going to say publicly because it has repercussions. So as a result 
of that, there were also the internal politics with regard to getting 
the approval process. It would take forever. I would refer to it — 
as I am sure most of you have heard — paralysis by analysis. And 
we could no longer get the reports done due to internal and exter- 
nal politicalization. 

And I would suggest, as in my statement, that Congress mandate 
that these reports and analyses be done and that a report be pro- 
vided to Congress in an ongoing manner. Because if you do not — 
and I have been through this for nearly 4 decades — it changes with 
the Administration and the party, the majority party, and it keeps 
jerking the agency back and forth. We careerists would really like 
to have a mandate so we could focus on that and get it to you with 
little political interference. 

Mr. Labrador. Thank you very much. 

I yield back my time. 
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Mr. Gowdy. I thank the gentleman from Idaho. 

And the Chair will now recognize the gentlelady from California, 
Ms. Lofgren. 

Ms. Lofgren. Well, thank you, Mr. Chairman. 

I think sometimes extravagant things are printed in the press 
and it is really a distortion of what is really going on. And that 
does not mean that there are not things that we can do to make 
this system work better. And I think there have been some helpful 
discussions here. 

I have long thought that the country conditions — really, the State 
Department is in the best position to provide that information, and 
they do so on a yearly basis but they do not update it. 

Having said that, sometimes there is open source information. I 
mean, I remember many years ago when I was an immigration 
lawyer and I had an asylum case, and here was the case. It was 
a gentleman who was here, and he was Iranian. The Shah fell to 
the radicals. But he was Jewish. And what they were doing in Iran 
was they were machine-gunning the Jews. We could not get any in- 
formation out of Iran at the time, but there was plenty of open 
source information. And we were able to make the credible fear 
case. Obviously, the law has changed since that time, especially the 
1996 act that I participated in. 

I think it is important to note in terms of the report that you 
have discussed, Mr. Crocetti, that the indicators of possible fraud 
that have been referred to — specifically the report says that the 
negative credibility finding does not necessarily demonstrate that 
there would be fraud. I mean, there can be a lot of reasons why 
you might have a credibility issue. You may have a poor memory. 
You could have a translation error. 

The failsafe is that you are going to court and you are going to 
have a vigorous process where we have, in most cases, the asylee 
applicant is not represented, but the Government sure is. And if 
you can make that claim, you have got some failsafe there. 

So I think that does not mean that this is a perfect system, but 
I think that the concerns that were expressed by Mr. Acosta about 
things that happened in 1980 and 1988 and 1994 — certainly those 
were very much on the agenda of Congress when we revisited these 
issues. In the 1996 act, I think we have created some problems 
there in terms of the material support issue, for example. We have 
not gone into that because this is not a hearing about that. But as 
we know, for example, if you take up arms in any case, you are 
barred. 

And I remember talking to Secretary of State Colin Powell be- 
cause the Montagnards, the Mennonites who were Montagnards, 
were barred from asylum. And, of course, Colin Powell, before he 
was Secretary of State, was a soldier in Vietnam and he had a tre- 
mendous attachment to the Montagnards and what they did for 
American soldiers. They were barred under our asylum laws be- 
cause of their role on our side in the war. And while we messed 
around trying to refine this issue, we finally just took the 
Montagnards out of the mix. But to make that sensible it is very 
important. 

I would just like to also note that my friend, Mr. Labrador, con- 
stantly says, well, when the Democrats were in charge, we did not 
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do immigration reform. Obviously, immigration reform did not 
pass. But I would like to note that in the 109th Congress, the 
Democratic controlled Senate passed a bipartisan comprehensive 
reform bill, and the House, then Republican controlled as now, re- 
fused to take it up and passed an enforcement-only bill. In the 
noth Congress, the Democrats in the Senate tried to pass a bipar- 
tisan bill, but the Republicans blocked it and it fell apart. And I 
chaired the Immigration Committee on this side. We tried to do 
something modest, which was to provide relief for the families of 
U.S. soldiers. And I will never forget that appalling markup where 
our efforts to help the husbands and wives of American soldiers 
was defeated by the rhetoric. In the 111th Congress, that is when 
we had our 25-member bipartisan group working to put together a 
bipartisan bill, which we eventually did. But we did pass the 
DREAM Act which the Senate was unable to pass. 

So I remain hopeful that we will be able to work together to re- 
fine this system, but even more, those of us here working in good 
faith can put our heads together and come together with an effort 
to reform the immigration laws. 

And just a final issue, Mr. Chairman. As I had mentioned pri- 
vately, we do have an issue of unaccompanied minor children. 
There is a surge. Those are not asylum cases. Those are children 
who have been actually apprehended at our border. We need to un- 
derstand what is going on there. There is a multinational effort un- 
derway that includes El Salvador, Honduras, Guatemala, Mexico, 
and the United States to try and come to grips with that. It is my 
hope that we again — I just mentioned that I would love to have the 
Chairman participate — that we can work in a multinational way to 
make sure that the right thing is happening there and that chil- 
dren are not exploited or injured. 

With that, I yield back my time. 

Mr. Gowdy. I thank the gentlelady from California. 

The Chair will now recognize himself for questions. 

Mr. Ting, there have been a number of studies referenced today 
with various levels of fraud detected, some as high as 70 percent, 
some 30 percent. I am not smart enough to know what the percent- 
age of fraud is. I think I am smart enough to know that nothing 
will sap the generosity of my fellow citizens quicker than fraud and 
a perception that we are doing nothing about it. So whether the 
number is 10 percent, they expect us to do everything we can to 
eradicate that 10 percent. 

So against that backdrop, I want to pursue two different lines 
with you. Firstly, detect and deter. I think Mr. Crocetti said the 
standard is a mere preponderance of the evidence, which is the 
lowest legal standard by which you would prove any claim in any 
court. That does not get any lower than slightly tilting the scales 
of justice. Has there ever been any thought to raising the standard 
of proof above mere preponderance of evidence? 

Mr. Ting. Well, I actually think preponderance of the evidence 
is a pretty respectable test. The test for withholding of removal is 
more likely than not. And as somebody has said, you know, 51 per- 
cent does it. 

Mr. Gowdy. It is not even 51 percent. It is 50.1 percent. 
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Mr. Ting. Yes, 50.1 percent does it. That is a preponderance of 
the evidence. And that was the test when we did not have 208, 
when we only had withholding of removal. That was the test for 
withholding of removal. 

And indeed, when 208 was adopted, the position of the Service 
and the BIA was that the standard would be the same under asy- 
lum. And they litigated that issue. It went all the way to the Su- 
preme Court in a case that I cited in my presentation called 
Cardoza-Fonseca in 1987. The Supreme Court in a split decision 
ruled that there was a standard even lower than that that applies 
to asylum. And the example that was used in the majority opinion 
was that if there is even a 10 percent possibility of persecution, 
that that would be sufficient under 208. That would not be suffi- 
cient under withholding of removal, but 10 percent as opposed to 
the 50.1 percent that you just talked about for withholding of re- 
moval, that a 10 percent possibility of persecution would be suffi- 
cient, legally sufficient, for authorization of asylum. 

So that is why I am saying maybe we ought to get back to that. 
Maybe that 50.1 percent is not such a bad standard compared to 
the 10 percent the Supreme Court has authorized in Cardoza-Fon- 
seca. 

Mr. Gowdy. I would agree 50.1 is more than 10, but 50.1 is the 
lowest standard above which any claim has to be proven in a court 
in this country. 

Mr. Crocetti also mentioned, because I made a note, that these 
are credibility-intensive inquiries, that credibility is sometimes the 
only thing that is going to be judged. And juries struggle for weeks 
sometimes to determine whether or not a witness is credible, and 
the judge always instructs the jury you may believe part of what 
a witness says, you may believe one thing a witness says, you are 
free to weigh and balance that credibility however you want. And 
you look at the tools that juries use: corroboration, physical evi- 
dence, bias. Bias is incredibly important when you are determining 
credibility. 

So what tools are used in this analysis to determine whether or 
not somebody is telling the truth or not? 

Mr. Ting. Of all the information, you have to determine whether 
there is anything that raises a question, any red flags, and as soon 
as you have one lead, if you will, you continue to pursue that and 
see if you get others. And once you challenge their credibility, as 
far as I am concerned, then you lean toward an unfavorable deci- 
sion. Now, in the case of asylum with CIS, that is simply referring 
them to the immigration judge. So there could be two different 
standards there being applied. 

Mr. Gowdy. Well, Chaffetz had a hearing on Oversight, and I 
asked a witness — I cannot recall his name, but he was somebody 
who works for the Government that is in enforcement — that the 
fact that you lie on one part of your petition or application should 
not be considered as any evidence of veracity or lack thereof on an- 
other part, which I just find to be mind-boggling that you can pick 
and choose which questions you are going to answer truthfully and 
which ones you are not. 
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But leaving the detect and deter for a second, I want to get to 
the punishment. What are the consequences for falsely asserting an 
asylum claim? 

Mr. Ting. Well, you are charged with fraud and misrepresenta- 
tion, and then you are removable. 

Mr. Gowdy. Are those prosecuted with vigor? 

Mr. Crocetti. Well, I would have to defer to ICE or the Depart- 
ment. 

Mr. Gowdy. But you have been around a long time. Despite your 
youthful appearance, you have been around a long time. So my 
question is, if there is no disincentive to asserting a claim, if you 
are not going to be prosecuted for making a false claim or for fraud, 
where is the disincentive to doing it? 

Mr. Crocetti. Well, one of my frustrations throughout my career 
is the fact that whenever there is a ground of inadmissibility, there 
seems to always be an exception or a waiver available. And as pro- 
vided in my testimony, I think we need to think differently and ap- 
proach things a little bit differently. Maybe requiring one to be out- 
side the country for a couple years is not quite the hardship that 
we have made it over the years. And until we start really getting 
serious and holding people accountable for their representation, we 
are going to continue to encourage fraud because the fraudsters, if 
you will, know there is a mechanism to get a waiver or an excep- 
tion or whatever. 

Ms. Acer. Mr. Chairman, can — I am sorry. 

Mr. Gowdy. Well, I am out of time. In fact, I am woefully out 
of time. So I am just going to say this in conclusion. 

Ms. Lofgren. I ask unanimous consent to give you another 
minute so she 

Mr. Gowdy. Yes, but that is only so she can answer. You do not 
really want to give me another minute. I am happy because of her 
generosity. I am happy for you to answer the question if you want. 

I would also like you to answer this one other question, because 
I do not know it, while you are answering that one. 

If you abscond while you are on bond, does that impact your 
credibility in a subsequent proceeding? 

Ms. Acer. Let me just jump in first to just reiterate again that 
fraud hurts everyone, including bona fide asylum seekers, and we 
really do need to make sure that whatever measures we look at are 
actually tailored to deal with fraud and do not block innocent indi- 
viduals. 

I want to go back to your prosecution point, which I think is an 
important one. There have been, I think, stepped-up prosecutions 
in recent years and some really major ones which send a very 
strong signal. They are not just dealing with things in the past. It 
sends a signal in the future that fraud will not be tolerated. So I 
want to agree that those who perpetrate fraud absolutely need to 
be dealt with. 

I want to go back to this impression that the asylum system is 
somehow really easy. It is actually really difficult for people who 
are in the system and people who are bona fide refugees who go 
on to be granted. It is a hard system for them. So I just want to 
add that one point in as well. 
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Oh, on the hond question. Sorry. So for individuals who do not 
comply with bond, there can be a range of consequences. I mean, 
the most important thing is that they actually are re-detained if 
they have not complied with bond 

Mr. Gowdy. I know. I am asking whether it impacts your credi- 
bility. 

Ms. Acer. I am sorry. I was in the middle of saying that. Sorry, 
sir. 

Yes, indeed, it could potentially impact your credibility, anything. 
If you said you are going to show up and you do not can impact 
your credibility potentially. 

Mr. Gowdy. Well, on an almost note of accord, we will end with 
me simply making this observation. I am convinced that everybody 
at this panel and frankly everyone on this dais would move heaven 
and earth to help someone who is legitimately making a claim for 
asylum. I am convinced of that. And those who behaved and re- 
mained in the hearing room, I am convinced of that as well. 

But I have got to stress — at least in my district — I cannot tell 
you about the rest of the country — what will undercut people’s gen- 
erosity of spirit quicker than anything else is fraud. And not only 
is it going to impact the fraudster, it is going to impact people mak- 
ing legitimate claims if we do not do something to get that number 
down as low as we can. 

So with that, on behalf of all of us, thank you for your time, your 
expertise, your collegiality with one another and with the members 
of the panel. 

Ms. Lofgren. Could I ask unanimous consent to place in the 
record a statement from the United We Dream Network?***** 

Mr. Gowdy. Without objection. 

Ms. Lofgren. Thank you. 

Mr. Gowdy. This concludes today’s hearing. Thanks to all of our 
witnesses for attending. 

Without objection, all Members will have 5 legislative days to 
submit additional questions for the witnesses or additional mate- 
rials for the record. 

The hearing is adjourned. 

[Whereupon, at 12:09 p.m., the Subcommittee was adjourned.] 


*****See Appendix for this submission. 
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Executive Summary 

The U.S. Asylum Program provides the opportunity for applicants who meet the 
definition of a refugee' and have arrived in the United States or traveled to a U.S. port of 
entry, to apply for legal status to remain in the U.S. Because applicants for asylum may 
have dimculty fleeing with or retrieving documentary evidence, credible testimony alone 
may be sufficient evidence to establish eligibility. Some argue that the rules regarding 
submission of corroborating evidence may open the Asylum Program to increased 
fraudulent filings, To help addre.ss this concern, USCIS conducted a Benefit Fraud and 
Compliance Assessment (BFCA) to study the scope and types of fraud associated with 
the Form 1-589, AppUcalion for Axylum ami Withholding of Removal, to determine the 
relative utility of a number of fraud detection methods, and to assess the extent to which 
the fraud detection measures that were part of the adjudication process at die lime ot 
adjudication were being utilized by Asylum OITicers (AOs). 

USCIS studied a sample of asylum applications that were affirmatively filcd^ between 
May 1, and October 31, 2005. All ca.ses included in this BFCA were subject to a set of 
fraud detection methods, including verifying information in the applicanl'.s file against 
several other U.S. and Canadian government systems.’ In some cases where information 
or documents were suspected to be fraudulent, documents and/or facts from the case were 
sent overseas to U.S. govertunenl officials to verify authenticity (referred to as “Overseas 
Verification Requests” or “OVRs” ), 

For the purposes of the BFCA, a case was classified as fraudulent (labeled "proven 
fraud”) if reliable evidence pertaining to the applicant’s asylum eligibility proved a 
matcrini mi.srcpresenlalion and the evidence was more than contradictory testimony given 
by the applicanl.* If indicators of fraud existed and pertained to the applicant'.s asylum 
eligibility, but fraud could not be confirmed by evidence external to the applicant s 
testimony, the case was classified as exhibiting “indicators ol possible fraud." The c^cs 
that did not present any indicators of fraud were classified as not fraudulent (labeled "no 
fraud”). 

Because USCIS did not receive responses back on all of the OVRs sent in cotuiection 
witli this study, USCIS had to complete its analysis with some missing data. As a result, 
this study can neither provide a definite estimate of fraud in the asylum program, nor 


' The lenn “rcftigee" means any person who is outside any country of such person's nationality or. if in the 
case of a person having no nationality is outside any country in which such p^on last habitually resided, 
and who is unable or unwilling to return to. and is unable or unwilling to avail himself or herself of the 
protection of, that counuy because of persecution ut a well-founded fttar of persecution im account “f racc. 
religion, nationality, membership in a particular social group, or political opinion, rlic Icmt “telbgce ’ does 
not include any person who ordered. Incited, assisted, ot otherwise participated in the pcrsocution of any 
person on account of race, religion, nationality, menibcrship in a particular social group, or political 
opinion. INA Section IOI(aX^2). 

’ The definition of afTlrmativcIy filed applications, InfrR 0l note 6. 

* Canadian checks were performed on all but eleven cases which lacked fingerprints. Fingerprints are 
required to run the Canadian system chocks. 

* The definition of fraud is discussed in greater detail in Section 1, ‘'Background.* 
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report a margin of error. Rather, this report presents a detected fraud rate, indicating that 
if FDNS had additional fraud detection tools or received responses to all of the overseas 
document verification requests, the rate of proven fraud might be higher. The delected 
fraud rate in the asylum program for the population from which the sample was drawn is 
12%.’ ‘file true fraud rote is unknown, and “fraud rate” in this report refers to the rate of 
“detectable" fraud. This includes fraud delected through systems checks, admissions of 
fraud, and/or overseas document verification. 

In 12 of the proven fraud cases, asylum had been granted prior to the BFCA. In these 
cases, the BFCA yielded information that would not have been obtained in die normal 
course of the adjudications under procedures in place at the time that the cases were 
completed. For each of these 12 cases, the Asylum Program initiated terminations 
proceedings based on the results of the study. The identification of proven iraud cases 
through the application of the additional fraud detection methods used in the BFCA 
demonstrates the value of those fraud detection tools. 

Among the cases determined by this review to be proven fraud, there were no instances 
where an asylum office granted a case and failed to properly complete the mandatory 
background and security check procedures in place at the lime of die adjudication. In all 
cases, AOs completed security checks and correctly recorded results in accordance witli 
Asylum Program requirements. As one objective of die BFCA to assess the extent to 
which fraud detection measures were part of tlie adjudication, these results indicate that 
the Asylum Program employed required fraud detection measures to the fullest extent 
possible in each of these adjudications. 

In this study, the majority of the cases, 58% (138/139), exhibited indicators of possible 
fraud, and 30% (72/239) of cases contained no fraud. Of the cases with indicators of 
possible fraud, 76% (105/138) were referred to an Immigration Judge independent of the 
BFCA. The higli rate ofreferral of these cases indicate that current techniques and 
procedures that the Asylum Program utilizes in adjudicating cases are reasonably 
cfTcctivc in dealing witli ca.ses that contain indicators of fraud. 

Each of the fraud detection methods utilized in this BFCA confirmed a finding of proven 
fraud in at least one case. Overseas document verification was the most successful 
method employed because it provided definitive evidence of thiud for the largest number 
of proven fraud cases (17 out of29). U.S. Government system checks yielded evidence of 
fraud in .seven (7/29) proven fraud cases; Canadian immigration system checks suporled 
findings in three (3/29) cases; and commercial data broker checks provided the evidence 
in one (1/29) case. In addition, there was one (1/29) case in which the applicant’s 
admission of fraud pursuant to an ICE investigation led to a finding of proven fraud, 
demonstrating the valuable role Uiat ICE can play in pursuing cases where fraud is 
suspected. 


’The margin of error for tliis point estimate would have been ±4.1% if the entire sample hid been subjected 
to overseas veriHcation requests. 
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As a result of this study, USCIS intends to publish internal recommendations to aid the 
asylum adjudication processes. 
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1. Background 

USCIS conducted this BFCA for three purposes. Ihe first and primary purpose was to 
conduct a study on the scope and types of fraud associated with the Form 1-589, 
Application for Asylum and Withholding of Removal. The second purpose was to 
determine the relative utility of a number of fraud detection methods. The third purpose 
was to assess the extent to which the fraud detection measures that were part of the 
adjudication process at the time of adjudication were being utilized by Asylum Officers 
(AOs). 

For the purposes of the BFCA, fraud is defined as a willful misrepresentation or 
fnlsificalion of a material fact. Fraud entails any manifestations that amount to an 
assertion not in accordance with the facts, an untrue statement or concealment of a 
material fact, or an incorrect or false representation material to asylum eligibility. 

This document describes the methodology used to measure fraud within the Asylum 
Program and tlie results of the application of those methods. This section provides an 
overview of the hi.>!tory of the BFCA program and a description of the U.S. Asylum 
Program. The next two sections describe the BFCA program and provide an overview of 
the Asylum Program and the skills and rcsourcc.s Asylum Officers and FDNS 
immigration Officers use to identify fraud. 'Ihc section entitled “Study Population" 
explains the sample population and how it was identified. The "Methodology" section 
describes the methods that FDNS Immigration Officers used to identify fraud vrithin the 
sample population applications and how cases were ultimately classified for purposes of 
this study. The overall fraud rate, overseas verification results, and the effectiveness of 
fraud detection methods are discussed in the “Key Findings and Analysis" section. The 
“Actions Taken Since the BFCA” section describes steps taken since the time of the 
study to enhance the integrity of the Asylum Program. 


A, The BFCA Program 

The Oovemmem Accountability Office (GAO) Report 02-66, entitled Immigration 
Benefit Fraud: Focused Approach Is Needed to Address Problems, issued on January 31, 
2002, found that the United States’ legal immigration system was being abused and 
potentially used to threaten national security, public safety, and commit other illegal 
activities, such as human and narcotics trafficking. The GAO Report indicated that 
legacy INS needed to; 1) implement a sound anti-fraud benefit strategy, 2) designate 
detection of intmigration benefit fraud as a priority initiative, and 3) create a mechanism 
to collect and report data to identify the volume and scope of immigration benefit fraud 
that exists. 

In May 2004, U.S. Citizenship and Immigration Services (USCIS) resfionded to the 
concerns raised in the GAO report and national security and public safety needs by 
creating the Office of Fraud Detection and National Security (FDNS) as the foundation 
upon which to build its fraud detection and prevention effort. In February 2005, FDNS 
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developed and implemented a Benefit Fraud Assessment (BFA) program, later renamed 
the Benefit Fraud and Compliance Assessment (BFCA) program, to measure the integrity 
of specific nonimmigrant and immigrant applications and petitions by conducting 
administrative inquiries on randomly selected cases. Although the name of the program 
has changed to reflect the full range of issues reviewed, the methodology used to conduct 
the assessments has not changed. The applications and petitions reviewed are not 
selected because they are suspected of fraud, but are a sampling of ponding and 
completed cases over a recent six-month period. The results of the BFCA serve as a 
basis for proposed changes to existing regulations, policies, and procedures, and as 
warranted, recommended legislative remedies. 

While conducting these assessments, FDNS analyzes the scope of an immigration 
program for fraud vulnerabilities. Information gleaned from a BFCA may aid USCIS in 
further developing fraud detection and prevention strategies, establish priorities for 
workload planning purposes, and inform fraud pattern and linkage data for case referral 
to Immigration and Customs Enforcement (ICE) or closer examination by adjudicating 
officers. 

In keeping with the USCIS/ICE anti-fraud joint strategy,* USCIS may refer some or all of 
the BFCA cases with preliminary findings of fraud to ICE for criminal investigation, 
possible prosecution, and removal, if warranted. In addition, the USCIS component with 
authority over the adjudication process is informed of all findings of fraud so that the 
component can take appropriate administrative actions on the specific case findings such 
as denial, referral, revocation, and/or termination of benefits. All BFCA cases are 
entered into the FDNS Data System (FDNS-DS) for tracking and case management 
purposes. Suspected fraud disclosed during a BFCA is entered into FDNS-DS as either a 
lead or case and is accessible by FDNS officers and ICE agents conducting 
administrative and criminal investigations. 

B. The U.S. Asylum Program 

Asyliiin is a government-granted form of protection provided to foreign nationals who 
were persecuted or have a well-founded fear of persecution in their country on account of 
their race, religion, nationality, membership in a particular social group, or political 
opinion. The U.S. Asylum Program provides this status to qualified applicants who have 
already entered the United States or are seeking enu-y to the U.S, at a port of entry. 

In an affirmative asylum adjudication, Uic applicant generally has the burden of proving 
that he or she: I) is eligible to apply for asylum status, 2) is a refugee within the meaning 
of section 101(a)(42)’ of the Inunigration and Nationality Act (INA), 3) is not .statutorily 
barred from a grant of asylum, and 4) merits asylum as a matter of discretion." To fuinil 


‘ See Mlnched Memorandum of Lndersuindir.g wilh Immigtalion and Customs Enforcemcnl dated 
September 2008 

’ Definition of Refugee, Supra, at I . 

‘ Every gram of asylum to an individual who establishes refugee status is discretionary. If it Is determined 
that an applicant Is eligible for asylum, there must also be a dctcrmlnalion th« an applicant merits a 


7 



88 


this burden, the applicant must present testimony that is credible, persuasive, and 
specific. The applicant may also furnish documentary evidence; however, due to the 
emergent circumstances that may be associated with refugee flight, asylum applicants are 
not required to submit corroborating documentation when such items cannot be 
reasonably obtained. For lliesc reasons, section 208(bXl)(B)(ii) of the INA states that 
credible testimony alone may be sufficient to establish asylum eligibility. 

Although documentary evidence is not required, in the majority of asylum cases, 
applicants submit documents to prove their identity and/or meet their evidentiary burden 
to establish asylum eligibility. For example, they may submit passports and national 
identity documents to establish identity. Examples of evidence submitted to support the 
asylum claim include documents issued by law enforcement authorities, medical 
facilities, employers, political and religious organizations, and other civil authorities, as 
well as country condition information relevant to their claim for protection. 

An asylum applicant’s use of a fraudulent document does not necessarily constitute fraud 
in the overall asylum claim and might not affect his or her eligibility for asylum status. 
For example, an applicant may obtain a fraudulent travel document to flee the country of 
feared persecution and travel to the United States. If the applicant discloses to the 
Asylum Officer that the document is fraudulent and provides a plausible explanation for 
using it, his or her use of the fraudulent document may ultimately support the claim rather 
than adversely impact eligibility. Thus, the facts and circumstances of each asylum ca.se 
must be considered in the determination of whether fraud is muterial to an asylum claim. 
All FDNS Immigration Officers (lOs) and Asylum Officers (AOs) are trained to analyze 
documents to determine whether a document exhibits indicators that it is counterfeit, 
altered, or was issued to an individual other tJian the individual presenting the document. 
In addition, passports, national ID cards, and other commonly issued documents may be 
sent to the Immigration and Customs Enforcement Forensic Document Laboratory (ICE 
FDL) for analysis and a determination regarding authenticity. While these resources 
have helped the Asylum Program to more effectively identify and address document 
fraud, asylum applicants may present a wide range of official, semi-official, and/or 
unofficial documents from overseas locations, making document fraud determinations an 
ongoing challenge. 

AOs are required to conduct an analysis of credibility and make a credibility 
determination in each case that they adjudicate. In doing so, AOs consider such factors 
as; 1) the accuracy, truthfulness, and consistency of the statements provided between and 
within the oral and written testimony, 2) tlie sufficiency of detail provided by the 
applicant, 3) the inherent plausibility of the facts alleged by the applicant, and 4) the 
demeanor, candor, and responsiveness of the applicant. A negative credibility finding 
alone, however, docs not necessarily demonstrate asylum fraud; it may reflect the 


favorable exercise of discretion, 8 C.F.R. Section 208. i4(b) indicates that an asylum omccr may grant, in 
ibe exercise of his or her discretion, asylum to an applicant who qualifies as a refugee under INA Section 
10I(aK«J. 
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applicant's inability to provide sufficiently credible testimony to meet his or her burden 
of proof 

2. The Stuify Population: 

The population from which the data was drawn for this study included asylum 
applications that were filed between May 1, and October 3 1, 2005, and that received linal 
adjudication or were still pending as of January 2006, The study was also limited to 
asylum applications within the jurisdiction of USCIS tlvat were filed affirmatively’ at 
USCIS Service Centers or directly with Asylum Offices. The Asylum BFCA did not 
include asylum applications filed defensively with the Department of Justice, Executive 
Office for Immigration Review (EOIR). This population totaled 8,555 asylum 
applications. The sample size of 239 applications was selected for the purpose of 
estimating the overall detectable fraud rale with a 95% confidence interval, an intended 
margin of error of ±5%, and assuming a 20% rate of occurrence.'" The 239 applications 
in the BFCA were randomly pulled from the Refugee, Asylum, and Parole System 
(RAPS) database regardless of Asylum Office Jurisdiction or any other demographic 
stratification. The principal applicants of the 239 BFCA cases represented applicants 
from over 50 nationalities. The countries of nationality that had the highest 
representation were China (55 applicants), Haiti (21 applicants), Colombia (21 
applicantii), and Mexico (14 applicants). 


J. Methotlnlogy; 

Fraud Detection and National Security Immigration Officers (FDNS lOs) located in each 
of the eight Asylum Offices conducted tlie first stage of this study. FDN.? lOs performed 
a standard battery of system checks on every case. FDNS lOs reviewed all material in the 
applicants’ A-files, T-files, working files, and related electronic case management 
records. 

Once sy.stcm checks and a review of the file were completed and no documents were 
identified as warranting overseas verification, a final detennination wa.s made. In many 


’ An alien seeking asylum in the Unites States can apply either alfirmatlvcly or dofensivoly, depending on 
his or her circumstances. Wltctt filing affirmatively, an asylum-seeker files Form 1-389, Application fur 
Asylum amt mihhnldingnf Removal, with the appropriate USCIS Service Center or Asylum Office within 
one year of his or her last arrival in the United Stales (unless an exception to die one-ycnr rule applies) An 
asylum-seeker files defensively in Immigration Court before an Immigration Judge (IJ) by filing Form I- 
Application for Asylum and Withholding of Removal, as a defense against removal (TOm the United 
States. An asylum-seeker who docs not establish eligibility for asylum nffirmaUvety will, if not in a logal^ 
immigration status, bo referred to Immigration Court where he or she can again apply to establish eligibility 
for asylum before an IJ, 

This random sampling formula was provided and approved by the DHS Office of Immigration Statistics 
(OIS). Because there wore no estimates of fraud available within the asylum population from previous 
studies, OtS recommended a .simple random sample of cases for this study. The sample design used in this 
study is similar to that used in other BFCAs 
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cases, if information or documents were suspected to be fraudulent and it was believed 
that consultation with overseas sources could confirm or refute the suspicion, an overseas 
verification request was submitted. Once the overseas verification request was returned, 
a final determination was made. Alter the FDNS lOs conducted their reviews and 
analyses, ifeadquarters staff conducted the second stage reviews of each determination to 
ensure that the primary determinations were consistent among FDNS lOs in all field 
asylum offices. For cases in which no OVR response was received, a determination was 
made based on available information. 

A, System Checks 

FDNS lOs conducted government system and commercial data broker checks on all 
subjects in the BFCA, including applicants, dependents, interpreters, preparers, and 
representatives." These checks were conducted to identify possible fraud indicaloi's 
associated with information contained in the asylum application. These cliccks included 
an up-to-date inquiry of all government systems that are required in the adjudication of an 
asylum case, as well as .additional systems that were not required at the time of 
adjudication. FDNS lOs then reviewed the system checks to determine whether the 
records they found were consistent with the information that the applicant provided 
during the asylum adjudication. 

The Asylum Divi.sion may exchange information with Canada on individual asylum cases 
to confirm elements of asylum eligibility. As part of litis study, biometrics of the BFCA 
principal applicants'^ and their dependents were checked against Canadian immigration 
systems to determine whether the subjects previously applied for refugee status in 
Canada. In cases where a search of the.se databases yielded a biometric match, the 
specific case infoi-malion obtained was used to verify the credibility of the applicant’s 
testimony in support of his or her U.S. asylum claim. 

B. Overseas Document Verifieation 

After conducting the systems checks and file review described above, FDNS lOs could 
request overseas verification of the authenticity of the supporting documents or facts 
claimed by applicants. Because of the time and resource requirements of overseas 
verification, cases were sent when there were specific reasons to believe tliat there would 
be relevant information obtained overseas and there was insufficient evidence to 
otherwise substantiate a fraud finding. 

OVRs were submitted in 59 of the 239 BFCA cases. Tlie documents that were submitted 
for overseas verification were sent to the USCIS Office of International Operations 


" luletpnaers and preparers were checked against Central Index System and to Commercial Databases 
(CDBs). If there was adverse informalion found oboul an imerpretet or preparer from another source (for 
example, an interpreter being on an ofTce’s ''banned interpreter list"), that information was noted by the 
FDNS to. Attorneys/representatives were checked against RAPS, DHS/DOJ records regarding disbarred 
or disciplined attorneys, and state bar and/or consumer protection bureau records. 

Eleven applicants did not receive the Canadian check due to the unavailability of fingerprints required lo 
run the check. 
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whenever possible. In countries thnt lacked a USCIS presence, the documents were sent 
to the U.S, Department of State, Bureau of Democracy, Human Rights and Labor. 

C. Definitions of Fraud Categories: After review of all information obtained 
through systems checks, file review, and OVRs, the FDNS 10 determined whether the 
case exhibited proven fraud, indicalors of possible fraud, or no fraud. 

ft) Proven Fraud; A case was determined to contain proven fraud when a fraud 
indicator material to asylum eligibility was confirmed by reliable evidence 
external to the applicant’s testimony and could be clearly articulated in the written 
explanation of the BFCA case findings. 

(ii) Indicators of Possible Fraud: A case was determined to contain indicators 
of possible fraud when indicators of fraud material to asylum eligibility were 
present (c.g., material inconsistencies between testimony and written statements) 
but could not be confirmed by sufficient reliable evidence external to Uie 
applicant’s testimony. This category included oases where there was a pre- 
identified pattern of claim subject to internal monitoring.'^ It also included cases 
where no substantiated external fraud indicators were found, but an immigration 
service provider (preparer, interpreter, and/or attomey/representalive) associated 
with the case was convicted of immigration fraud or was currently under 
investigation for immigration fraud. An AO’s negative credibility determination, 
for this study’s purpose, was treated as an indicator of possible fraud becau.se the 
determination was based upon a material inconsistency in tlic testimony or 
associated with a lack of accuracy or truthfulness in the statements provided. 

(ill) No Fraud Indicators; A case was determined to be in this category when it 
exhibited no indicators of fraud material to asylum eligibility.'^ 

For cases determined to exhibit proven fraud or indicators of possible fraud, FDNS 
lOs also reviewed the case to determine whether the Asylum Officer identified the 
fraud indicator when adjudicating the case. 

4. Key Findings: 

The results of the BFCA yielded a detected fraud rate of 12%'* (29/239) '* This includes 
fraud detected through systems checks, admissions of fraud, and overseas document 


” Further inrorination regarding fraud patterns subject to monitoring. Infra at 18. 

outer types of fraud or system abus^misusc may have been identined, but the focus of the BFCA was to 
identify asylum fraud indicators and determine the extent of asylum fraud in the sample population, 
examples of non-asylum system abuse Include fraud related to social security, family-based petitions, and 
jurisdicUon (i.e. misrepresenting an address to file in one asylum office over another). 

The margin of error for this point estimate would have been id. IM if the entire .sample had been 
subjected to overseas verification requests. 

For a more complete understanding, 12% should be thought of in two parts; 5% (±2.8%) is the fraud rate 
detected through system checks and admission of fraud. The other portion of the delectable fraud rate is the 
fraud detected by overseas verification, which is at least 7%. 
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verification. Additionally, 30% (72/239) of cases contained no fraud. Finally, 
recognizing the unique nature of asylum claims as particularly dependent on the 
applicant's testimony alone and the limitations of the government's ability to 
independently verify the unique facts of the claim, the methodology included an 
intermediate category, “indicators of possible fraud,” to capture those cases where USCIS 
identified indicators of possible fraud that could not be independently verified. In this 
study, 58% (138/239) of cases exhibited indicators of possible fraud, Of the cases in the 
study that were found to have proven fraud or indicators of possible fraud. 72% 

(121/167) were referred to an Immigration Judge independent of the BFCA. 

The results of the study are limited due to lack of response to 33 overseas verification 
requests. Of the 239 applications in the sample, the analysis of 206 cases was based on all 
requested information. The remaining 33 cases are those without a response to the OVR 
and were given a BFCA fraud classification based on the information available. Given 
that limitation, this study provides a detectable fraud rate witlt the understanding that 
additional information on 33 cases would likely yield a higher detected fraud rate. 
Assessing the information available for these 33 cases, 6 were determined to have no 
fraud, and 27 were determined to have indicators of possible fraud. While the 6 cases 
with no Ihiud were found by FDNS 10s to warrant closer review of the documents 
submitted, upon further review, the evidence presented did not meet the standard for the 
final determination of indicators of possible fraud. 

A. 12% (29/239) of Asylum Cases Found to be Proven Fraud: 

A total of 29 out of 239 (12%) cases were classified as “proven fraud." The rate of 
proven fraud discovered in the sample through system checks and admission of fraud was 
5% (12/239), Overseas verification proved fraud in 7% (17/239) of all cases. In l2oflhc 
29 proven fraud cases, or 5% (12/239) of the overall population, asylum had been granted 
prior to the BFCA. These 12 cases are significant because they represent instances in 
which applicants successfully perpetrated fraud and obtained the asylum benefit. In these 
cases, the BFCA yielded information that would not have been obtained in the normal 
adjudicative process under procedures in place at the time that the case was completed. 
For each of these 12 cases, the Asylum Program initiated terminations proceedings based 
on the results of this study. In 1 1 cases, asylum status was terminated. In the remaining 
case, severe medical conditions prevent the applicant from appearing before USCIS in 
termination proceedings. The identification of proven fraud cases Ihrougli the application 
of the additional fraud detection methods used in the BFCA demonstrates the value of 
those fraud detection tools. 

B. 58% (138/239) of Asylum Cases Contained Indicators of Possible Fraud: 

FDNS concluded that there were 138 cases with indicators of possible fraud (III cases 
that were completed based on all requested information and 27 of the 33 cases that did 
not receive an overseas verification result), meaning that 58% (138/239) of the study’s 
cases exhibited indicators of possible fraud. Of these cases, 22% (30/138) were approved 


" In 26 of the 206 cases the requested information included the lesults ofaii OVR. 
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prior to the completion of the BFCA and 78% (108/138) were referred to an immigration 
judge.'* 

There were 34 cases in which the indicator of possible fraud was, at least in part, a fact or 
document submitted by the applicant that the FDNS 10 determined should be sent for 
overseas verification. In 7 of these 34 cases, USCIS received the response to the 
overseas verification request, but the results were insufficient to support a finding of 
proven fraud. The remaining 27 cases are those that did not receive an overseas 
verification response, and the fraud classification of “indicators of possible fraud” was 
based on all other evidence available, including consideration of the initial concerns that 
led to the document being sent overseas. 

C. 30% (72/239) of Asylum Cases Contained No Fraud; 

The remaining 30% (72/239) of the cases contained no fraud indicators. Cases in this 
category did not exhibit any indicators of fraud materia) to asylum eligibility. Out of the 
cases in this category, 42% (30/72) were approved and 58% (42/72) were referred or 
denied due to statutory ineligibility or discretionary factors. 

See Tabic 1 for the final adjudications on the sampled oases. .Asylum was granted in 30% 
(72/239) of the cases and 70% (167/239) of the cases were referred or denied. 


Tabic I, Final Adjudicative Dccisinns and Fraud Classificatinn.s of Completed 
BFCA Asylum Cases 


Final 

Adjudicative 

Decision 

Proven 
Freud Cases 

lodlcators of 
Possible 
Fraud 

No Praod 

Total Cases 


12 (5%) 

30 (U%) 

30(13®/i) 

72 (30%) 

Not Approved* 

17f7%) 

108 (45yo) 

42(18%) 

167 (70%) 

Total 

■HU 

138 (58%) 

72 (30%) 

239 


>1 hU csiegory comprises botli relcrrals to the Immigration Court and asylum denials. 


5. Analysis of Proven Fraud Cases; 

I'o us.sess the integrity methods implemented in the Asylum Program, this study analyzed 
whether the method by which the "proven fraud” had been identified was either: 1) a 
measure that was required at the time of adjudication but not properly applied by the 
adjudicating officer; 2) a measure that was not required at the time of adjudication but is 
now required; or 3) a measure that was not required at the time of adjudication and is not 
presently required in asylum adjudications. 


Denials arc issued for epplicanls who maintain a legal immigralion status at the lime uf the asylum 
decision. Applicants who are found not eligible for asylum and do nor have a legal immigriition status at the 
time of the deelsioti arc referred to the Immigration Judge 
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In May 2006 and April 2007, ICE Office of Invesligalions announced Uie creation of 
mulli-agency Document and Benefit Fraud Task Forces (DBFTF) in cities across the 
nation including: Atlanta, Baltimore, Boston, Chicago, Dallas, Denver, Detroit, Los 
Angeles, Miami, New York, Newark, Philadelphia, Phoenix, San Francisco, St. Paul, 
Tampa, and Washington, D.C. DBFTFs have been created in many cities that contain 
Asylum Offices, and in 2008 eleven indictments were served for asylum fraud 
investigation ca.sc.s through DBITF efforts. 


fl. Recommendations; 

As a result of information gleaned from this study, FDNS plans to issue internal agency 
recommendations to improve USCIS processes and fraud detection. 


9. Conclusion: 

Given the nature of the asylum eligibility requirements, the burden is on USCIS to 
employ as many tools as possible to veri^ that applicants qualify for the benefit and are 
not fraudulently representing themselves. FDNS examined various aspects of the 
Asylum Program and relevant fraud vulnerabilities during the Asylum BFCA. Altliough 
no discernible fraud patterns were detected as a part of this study, valuable information 
was obtained as to information gathered in the adjudications process that could inform 
the adjudicatnr about the possibility of fraud occurring as part of the filing. 

The tools used here, systems checks and overseas document verifications, were useful in 
detecting fraud. Each method has relative advantages and disadvantages. Systems 
checks provide critical information about an asylum applicant, including date of entry in 
the United States, whether the applicant applied anywhere else, and what information the 
applicant provided the Department of State to obtain a visa to the U.S., to name a few 
examples. Systems checks, particularly checks of CDBs, can be expensive to first 
implement, but then have low costs per unit. In addition, AOs can easily conduct these 
queries as part of the adjudication process. Overseas document verifications also provide 
critical information about an asylum applicant that in some cases cannot be obtained 
elsewhere. 

Finally, for future studies it would be useful to obtain larger samples of cases for each 
office that would allow a rigorous analysis of the common characteristics that fraudulent 
applicants may possess in a given jurisdiction. While this study did not have a large 
enough sample for that scrutiny, this information would be helpful, for the Asylum 
Program and FDNS to identify other potential vulnerabilities and adjudicators to be 
aware of fraud patterns in the applicant pool. 
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APPENDIX 


FOR OFFICIAL USE ONLY -LAW ENFORCEMENT SENSITIVE 


MEMORANDUM OF AGREEMENT 

BETAVEEN users AND ICE ON THE INVESTIGATION OF IMMIGRATION 
OENEFIT FRAUD 


1. Parties. The parties toIliiiMcmortnduin of ABrecmoni(MOA)aroU.S. 
loimigrationasd Customs Enforcement (ICE) end U.S. Citizenship and 
Immignilion Services (USCIS), two compoosnta of the Department of Homeland 
Security (DHS), 


2. AUTHORITY. Iii3ecllon2(l)orDHSDclegatlonNumber0!50.1,Delogatlotito 
the Hinrao of Citizenship and Iminigralitm Sarvlcea. mid in section 2(1) of DHS 
ncicgalitm Niiinbor 7tHO,2, Delegation of Aullmrity to the Assisiani Sccietoiy for 
lira Hiircnii of Iminigiatioii amt lluslonis l•n^olecman^, USCIS and ICE leccivcd 
concitrtenl aulhoiity lo Investigato fraud involving immignltion IraueTlts available 
under the Immigration and Nttioiialliy Act (INA). In their respective delegations, 
USCIS and ICE weir lUrthcr directed by the Secrotaiy of Homeland Security to 
coordinate Ihc coiicuiienl leapoiuihllliies proyhlcd under these Dclegalluns. Ihi.s 
MOA it hemg undertaken to inlvance Ihc coordination between USCIS and ICK, 
as authorized by these Delegatiuna. 

J. PURPOSE. The purpose ofthis MOA is to set forth terms by which ICE and 

USCIS will work together lo combat Immlgrelltm oenefil ftaud. This MOA is 
limited In scope to the specific responsibilities described herein. 


4. SUPERSESSION. This MOA supersedes the February 14, 2006 MOA of the 
same title. 


5. I'OINTS or CON I At.T (PtXUl. The ICK I’OCT will he Ihe I Icatkiucrioni 
Ideniity ami Benefit Fraud Unit (liyilirU) and Puhlio Safely and Human Rights 
Unit (PSHRU), the National Socurlty I Inil (NSU), the ICE Bonefit Ftaod Unit 
(BFU), Orotip Suiiervisora, and designated field IQF Units. The USCIS POCs 
will Ik tile lleadduiulcra Ofilcc of Ftaud Dclcolloil aud NntInnnI Security 
(IIQI UNS), Cimiai Fumd Oeteelinu Units (FDU), and rwltl I'llNS tipemilona. 
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A. Asylum Officers Correctly Followed All Established Security Cheek 
Procedures • Integrity Standanls Uphelil 

Among the cases determined by this review to contain proven fraud, there were no 
instances where an AO granted a case and failed to properly complete the mandatory 
background and security check procedures in place at tlie time of the adjudication, In all 
cases, AOs completed security checks and correctly recorded results in accordance with 
Asylum Program requirements. One case was found to have “proven fraud" through a 
measure that was not required at the time of adjudication, but is required under present 
procedures. In the remaining “proven fraud” cases, the fraud was discovered using 
methods that were not mandatory at the time of adjudication and, though employed on a 
casc-by-CBse basis today, are not requited at the present time. In addition, through the 
repeated security checks performed for the BFCA, there was no case identified that 
involved national security concerns. 

B. The Effectiveness of Each Fraud Discovery .Method 

In the majority of die proven fraud cases (17/29, or 59%), overseas document 
verifications provided the evidence supporting the finding. Each of the other fraud 
discovery methods identified fraud to some degree. In 24% (7/29) of proven fraud cases, 
U.S. Government system checks yielded evidence of fraud; Canadian immigration system 
checks supported findings in 10% (3/29) of the proven fraud cases”; and commercial 
data broker checks provided the evidence in one (4%) of the 29 proven fraud cases, In 
addition, the applicant’s admission of fraud pursuant to an ICE investigation led to a 
finding of proven fraud in one case (4%). 

(1) US Government Systems Checks Confirmed Fraud in 24% (7/29) of 

the Proven Fraud Cases; 

INA section 208(d)(5)(A)(i) states that asylum cannot be granted until the identity of the 
applicant has been checked against all appropriate records or databases maintained by the 
Attorney General and the Secretary of State. Congress added this provision to ensure that 
all appropriate resources were checked to determine whether the applicant is ineligible 
for benefits and/or if there are any grounds on which the alien may be inadmissible to or 
removable from the United States. USCIS has instituted numerous mandatory 
biographical and biometric checks for all asylum applicants and has consistently 
employed newly available technologies to augment its security check procedures. The 
results of all security and background checks must be received and reviewed prior to a 
grant of asylum. 

Additionally, as part of this BFCA, FDNS 10s utilized other non-mandatory systems 
checks to investigate fraud in the sample. Non-mandatory system checks that produced 


Bccousc 1 1 cases did not receive Canadian checks due to a lack of fingerprints, it is passible fliat more 
fraud or indicators of proven fraud would have been discovered. 
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fraud information include: SCVIS, IBIS (SQVS),^° IBIS (SQ94), IBIS (SQPQ), IBIS 
(SQAD), Accurinl. (Commercial), Auto Track (Commercial), ADIS, and SC CLAIMS. 

(a) DHS US-ytSIT“ (1/7 Cases Where V.S, Government Systems 

Checks Confirmed Proven Fraud): 

US-VISIT provides information drawn from Customs and Border Protection (CBP) Form 
1-94, Arrival and Departure Records linked to biometric data. In 2004, CBP inspectors 
began capturing biometrics of non-immigrants arriving at certain airports and ports of 
entry in the US-VISIT database. Although exceptions do apply, one of the requirements 
to qualify for asylum status is that the individual applies within a year of his or her last 
arrival to the United States. Therefore, for the purposes of evaluating tlic applicant’s 
eligibility and detecting asylum-related fraud, it is important to verify date of entry into 
the U.S. At the time of the BFCA, US-VISIT was not a mandatory system check; 
however that changed as of May 2006. 

In one BFCA case, US-VISIT produced information that supported a finding of proven 
fraud. The check indicated an applicant's arrival to the U.S. in 2001; however, there 
were no departure data found in any other systems. The applicant testified in her asylum 
application lliat she entered without inspection in January 2005, In this case, the 
applicant's actual dale of entry as recorded in US-VISIT predated the period when DHS 
began capturing non-immigrant arrivals into the system, FDNS accessed older 1-94 
records to confirm the earlier arrival, which was instrumental in yielding entry 
information and identifying the discrepancy regarding the applicant’s claimed date of 
arrival. Through this case, US-VISIT which was not a required check at the time the case 
was adjudicated, was confirmed as an effective fraud detection method. 

(b) Department of State (DOS) Consular Consolidated Database (CCD) 

(3/7 Cases Where U.S. Government Systems Checks Confirmed Proven 

Fraud); 

In the BFCA, CCD was useful in detecting asylum-related fraud as it provided FDNS 
access to information from the DOS adjudication of visa applications. This allowed the 
lOs to compare the visa adjudication information with information provided in the 
asylum application and to address any apparent inconsistencies and other issues related to 
obtaining a visa. While misrepresentation to a Slate Department Consular OtTicer to 
obtain a visa to flee to the U.S. does not necessarily adversely affect asylum eligibility 
and may even support the applicant's asylum claim, it is nonetheless important for AOs 
to have that information, which equips them with the ability to determine whether this 
type of misrepresentation is material to asylum eligibility. Asylum Oflieers uould not 


“ At the lime of the BFCA, IDIS (SQ! I) was the only required IBIS check prior to a grant of asylum, 

'' US-VISIT is the acronym for United States Visitor and Immigration Status Indicator. Note that prior to 
May 2006 it was mandatory lor Asylum Officers to complete a biometric check against US-VlSIT's 
predecessor system IDENT That system provided checks against the Asylum biometric database, as well 
as databa.scs for watchlist cases and recidivist immigration law violators. IDEN I did not include entry 
informalion. 
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access CCD when they adjudicated the BFCA cases, and gained access to the system on 
October 6, 2006. 

Inl’ormation found in the DOS’s CCD and in the applicant’s DS-I56 Non-Immigrant Visa 
Applications may help identify fraud indicators that warrant further research. For 
example, in two of the proven fraud cases, information in the visa application or CCD 
record yieided indicators of possible fraud and prompted the FDNS 10 to rectuest 
overseas verification of documents. 

In one case that was adjudicated prior to October 2006 when AOs gained access to CCD, 
a record in Ihe DOS’s CCD yielded suflicient evidence to substantiate a proven fraud 
finding. The case involved an asylum applicant who claimed that the govermnent was 
persecuting him for his work as a manager of an anti-govemment entertainment group 
and for his family's opposition activities. In contrast to his statements on his application, 
the CCD record indicated that the applicant is a close relative of a high ranking 
government official and that tlie applicant was employed as a translator with a company 
that serviced foreign embassies. This information is inconsistent with the applicant’s 
testimony. 

CCD’s utility extends beyond its ability to substantiate fraud; it provides information that 
can corroborate a legitimate claim or flag issues in a case that indicate fraud. In one case, 
the BFCA yielded an initial finding of proven fraud, but the finding was later changed to 
a finding of no asylum fraud. The initial finding was based on inconsistencies between 
testimony presented during the asylum adjudication and information presented to DOS in 
connection with a visa application that was obtained through CCD, Although this case 
initially contained indicators of visa fraud, ultimately the applicant was able to address 
the inconsi.stencies through an interview and provide a credible explanation that resulted 
in a finding of no fraud. 

(II) Commercial Data Broker Checks Confirmed Fraud in d% (1/29) of 

Ihe Proven Fraud Cases; 

Commercial Data Broker records (CDBs), including Choicepoint and LexisNexis, yield 
valuable information about the identity, residence, and time an individual has been in the 
United Stales. CDB checks arc not currently mandatory idcnlity/background checks and 
ore only conducted when a suspicious indicator that is unique to the individual case or to 
a pattern of cases has already been identified. 

CDBs helped to uncover inconsistent records that established proven fraud in one BFCA 
case. CDBs also helped to find information indicating possible fraud in another 6% of 
the sample cases. In the one proven fraud case, the applicant claimed on her asylum 
application and in her interview that she entered the United Stales without inspection in 
October 2004. The CDB record linked a variaiu of the applicant’s name and her exact 
phone number and dale of birth to an address history dating back to 2002, indicating that 
tlie applicant misrepresented her dale and mode of entry into the United Stales to 
circumvent the one-ycai filing deadline. This case was adjudicated by an office where all 
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AOs did nol have access to CDBs. The Asylum Program has promoted increased access 
to and usage of CDBs by both AOs and lOs in asylum adjudications. 

(ill) Canadian Imniigralion Systems Checks Confirmed Fraud in 10% 
(3/29) of the Proven Fraud Cases: 

Asylum-related information that Canada shares with tlie U.S may affect case 
determinations. In this BFCA, study information provided by the Canadian systems was 
sufficient to prove fraud in three cases. In one instance, an applicant entered the United 
Stales and filed an asylum claim based on sexual orientation. Canadian immigration 
systems checks revealed that the applicant previously claimed asylum in Canada based on 
persecution for political opinion and was denied. Because the information from Canada 
was gathered prior to tlie completion of the case, USCIS found the applicant ineligible for 
asylum based on the information that Canada supplied and referred the case to the 
immigration judge. 

In another BFCA case, Canadian immigration records revealed tliat the applicant 
previously applied for asylum in Canada. Although the AO had information that the 
Individual had traveled in Canada previously and had relatives residing there, he or she 
did not have Uie information regarding the applicant's claim in Canada. Following up on 
the results of the biometric check yielded the inconsistent information that led to a 
finding of proven fraud. 

(iv) Overseas Document Verification Confirmed Fraud In S9% (17/29) 
of the Proven Fraud Cases; 

While asylum applicants are not required to submit documentary evidence, many 
individuals submit travel and/or other civil documents to help establish their identity and 
to support certain aspects of their asylum claim. In this BFCA, most applicants provided 
documents at their asylum interview. Tlio.se documents included identity documents, 
political party membership curds, birth certificates, and hospital records. 

The following arc descriptions of the types of documents asylum applicants generally 
submit to support their claims: 

• Law Enforcement Documents (arrest reports, imprisonment reports and any 
documents purported to have been issued by a government law enforcement 
entity); 

• Medical Documents (medical reports and documents issued by medical 
establishments); 

• Employment Documents (documents establishing an applicant’s employment 
history); 

• Political/ Religious Documents (documents issued by political and religious 
organizations that establish an applicant's affiliation with those organizations); 
and 
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• Identity/ Civil Documents (driver’s licenses, marriage certificates, birth 
certificates or other documents issued by a civil authority to establish an 
applicant's identity and marital/raraily status). 

Establishing asylum eligibility frequently involves determining if the documents 
submitted are authentic or fraudulent. Document fraud encompasses the counterfeiting, 
sale, and/or use of identity documents such as birth certificates, medical records, 
passports, and other documents used to obtain an immigration benefit. The knowing 
submission of a false document(s) as the foundation for a central element of an asylum 
claim may establish or serve as a factor to support an adverse credibility finding. Such 
fraud may call into question the reliability of other evidence submitted. 

In many cases where documents were suspected to be fraudulent, the AO or 10 submitted 
an overseas verification request, This process involves submitting the document to an 
overseas office of USCIS or DOS^^ to verify the authenticity of documents and/or other 
evidence submitted by an applicant, Depending on the information received, FDNS 
would include several document requests for the same case, 

The DFCA required that requests for overseas verification be limited because of the 
scarcity of United States government agency overseas positions and resources. 
Accordingly, FDNS lOs identified 59 (25%, or 59/239) BFCA cases that were 
appropriate for submission of an overseas verification request. Twenty-six cases received 
overseas verification responses and 33 responses were not returned as of the issuance of 
this report. Of the documents submitted and responded to, 65% (17/26) were determined 
to be fraudulent. It is assumed that had more responses been received, more cases would 
be found to be proven fraud. Those documents that were discovered to be fraudulent as a 
result of overseas verification responses led to a proven fraud determination in at least 
7% (17/239) of the BFCA sample. 

The BFCA cases in which overseas verifications produced proven fraud findings 
illustrate how documents can be analyzed for fraud. In one case, the applicant was 
granted asylum Irased on past persecution and a well-founded fear of future persecution 
on account of her nationality’’ and due to ethnic discrimination in employment. Through 
overseas verification, USCIS determined that the applicant was employed with the same 
company for several years, and tliis employment contradicted the applicant's claims of 
work in another occupation. Overseas verification proved that her employment history 
was materially inconsistent with her asylum claim. 

In another case, an applicant testified during his asylum interview that he was involved 
with a political opposition party. To support his claim, the applicant submitted two 
documents confirming his membership and activities in the party. FDNS 10s submitted 


“ For countrios with USCIS presence. HQFDNS lorwerdod the document verification requests to USCIS 
HQ Office of International Operations. In countries with no USCIS presence, documente were forwarded to 
the Depanmenf of State, Bureau of Democracy. Human Rights, and Labor, 

In die context of die protected grounds contained in the refiigcc definition, "nationolity" encompasses 
more than one’s citizenship, referring also to the individual’s ethnic origin and background 
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these letters for overseas verification; both documents were found to be inconsistent with 
known exemplars, and ultimately proved fraudulent. 

In a third case, the applicant was granted asylum based on past persecution and a well- 
founded fear of future persecution on account of her nationality. The applicant testified 
that, due to her ethnicity, she suffered .severe discrimination in education and 
employment. USCIS discovered discrepancies regarding the applicant’s educational 
level and employment history as li.sted on her visa application versus her asylum 
application, prompting an overseas verification request. Overseas verification consisted 
of an employment verification, and results confirmed that the applicant misrepresented 
her employment history in her asylum claim. 

Another applicant testified that she suffered harm because of her political opinion. To 
corroborate her testimony, the applicant submitted a birth certificate and newspaper 
articles. FDNS lOs submitted these documents for overseas verification that resulted in a 
determination that they were fraudulent. In this case, the newspaper articles were found 
to be altered versions of original newspapers. 

Thirty-eight documents that were sent for overseas verification were evaluated and 
responses were provided by the overseas post.^^ Of the documents tlial were verified, 
66% (25/38) were determined to be fraudulent. 21% (8/38) of the returned documents 
were found to be genuine and 1 1% (4/38) of the documents were classified as suspected 
fraud. 

See Table 4 for a breakdown of the overseas verification responses by document type. 
This table does not illustrate the total number of cases for which overseas vetifiealion 
was requested and does not include the requests for which an overseas verification 
response was never received, 


” Unvtrinablc documents include Ihoso that were sent overseas for verification, and the respoiBo received 
was that the document was unable to be conclusively verified as genuine or fiaudulcnt. 
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Tahle 4. Overiieas Document Verification Kespunses l),v 'l'yp<‘ 



Confirmed 

Fraud 

Documeot 

s 

Suspected 

Fraod 

Genuine 

Doenment 

Uoverinable 

Document^ 

Type 

Soboiltled 

and 

Response 

Received 

(ToUl) 

Law Enforcement 
Documents 

8 

0 

0 

0 

8(21%) 

Medical Documents 

7 

0 

3 

0 

10(26%) 

Employment 

Documents 

4 

2 

0 

1 

7(19%) 

PoliticallReligious 

Documents 

4 

1 

2 

0 

7(19%) 

Identity /Civil 
Documents 

2 

1 

3 

0 

6(16%) 

Total N of Documaoli 

25 (66%) 


8 (21%) 


38 (100%) 


Despite its utility, there were several disadvantages with the overseas verification 
process. First, a significant percentage of tlic submitted requests were never relumed. At 
the time this report was written, requests for 56% (33/59) of the cases were still pending 
with the overseas office in which they were initiated. The inability and/or failure to 
respond timely to the requests have hampered FDNS 10s’ ability to make timely and 
complete final fraud detenninalions on the 33 cases. Second, the response lime is 
inconsistent and often lengthy. The average response time for overseas verification 
requests was 127 days with a range from five days to 342 days. 23% (6/26) of the cases 
where a response was received took over 300 days to complete. Another important 
limitation with this method is that overseas verifications must be conducted with 
particular care in asylum cases due to the confidentiality provisions contained in 8 C.F.R. 
§208.6. These provisions safeguard information that, if released to third parties, could 
endanger the security of the applicants or others who remain in the country of origin, or 
give rise to a plausible protection claim where one did not exist previously. 


(v) Admission of Fraud in the Course of ICE Investigation Confirmed 
Fraud in 4% (1/29) of the Proven Fraud Cases: 

Cases were not excluded from this study if they were subject to special handling or 
ongoing fraud investigations by ICE. In one case, the basis of the proven fraud finding 
was the applicant’s admission of asylum fraud to ICF. that was obtained in the course of 
an ICE investigation. Though this is not a specific fraud detection method applied to all 
cases in the BFCA sample, this case demonstrates the valuable role that ICE can play in 
pursuing cases where fraud is suspected. 


^ Unvcrifttthlc dociimcnls include those Ihnt were seni oversea.s for verification, and the response received 
was that the document was unable to be conclusively verified as genuine or fraudulent. 
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C. Analysis of the Data Revealed No Discernible Trends Across Several 
I'ariables 

The study population cases were analyzed to determine whether there was a relationship 
between identified proven fraud cases and the following independent variables: 
applicant’s coiuitry of birth, gender, age, location of U.S. residence, port of entry, class of 
admission to the U.S., basis of asylum claim, time between when the applicant entered 
the U.S. and filed for asylum, interpreter used at the asylum interview, particular 
representative of the applicant, and the particular preparer of the asylum application, 
where not a representative. The assessment did not yield any discernable trends among 
the variables listed above when viewed on a nation-wide or sample-wide basis. The 
study population dispersed among all of the asylum offices and there was an insufficient 
number of cases from each office from which to draw any valid conclusions on individual 
office trends. 

6. Irtdicalors of Possible Fraud Analysis^'' 

The majority of the cases in this study, 58% (138/239), were classified as exhibiting 
indicators of possible fraud as described below. Of thc.se cases with mdicators of 
possible fraud, 76% (105/138) were referred to an Immigration Judge independent of the 
BFCA. Although these cases exhibited indicators of fraud that were material to asylum 
eligibility, such as inconsistencies between testimony and written statements, the 
indicators could not be confirmed by reliable evidence external to the applicant's 
testimony, which was a condition for classifying a case as proven fraud. 

An asylum application may exhibit more than one indicator ol possible fraud. A total of 
1 53 indicators of possible fraud were identified in the sample and grouped into the five 
categories discussed below. The high rate of referral of these cases to the immigration 
judge indicates that current tcchnique.s and procedures that the Asylum Program utilizes 
in adjudicating cases are reasonably effective in dealing with cases that contain indicators 
of possible fraud. 

A, AOs Referred to the Immigration Courts S4% (7S/13S) of the Cases 

Identified as Having Indicators of Possible Fraud Based on a Negative 

Credibility Determination. 

The credibility of an applicant's testimony is fundamental to establishing asylum 
eligibility. In many cases, it is the determining factor because the applicant’s own 
testimony may be the only evidence provided to establish the facts on which the asylum 
claim is based. Asylum regulations require that adverse decisions include a separate 
assessment of the applicant's credibility (8 C.F.R. § 208.19). Tlie credibility 
determination is part of the agency decision and carmot be arbitrary or capricious; 
therefore, the AO must explain his or her reasoning fully. The basic framework for 
determining credibility is found at INA section 208(bXl)(BXiii). This section identifies a 


“ In some instances, a case contained more than one indicator of possible fraud 


21 



104 


number of different factors, such as demeanor and candor among other characteristics 
that an AO can lake into consideration as part ofthe credibility determination. 

Typically, testimony that is specific, detailed, and consistent will be considered credible. 
Adverse credibility determinations are warranted if the applicant's testimony is found to 
lack detail, to be inconsistent, contradictory, or implausible. The written credibility 
determination must detail what type of deficiencies the adjudicating officer found and 
reflect that the applicant was given an opportunity to respond to the deficiencies. The 
credibility determination must also explain how these deficiencies are relevant to the 
ad judication. The submission of fraudulent documents that are represented as authentic 
and are used to prove an clement material to the claim also warrants an adverse 
credibility determination. 

AOs receive specific training and guidance on general considerations in evaluating the 
credibility of an asylum applicant, specifically the factors upon which a credibility 
determination may be based, the factors upon which a credibility finding may not be 
based, and how to determine whether any non-credible aspects of a claim affect 
eligibility. 

A negative credibility finding, however, is not necessarily sufficient to support n finding 
of proven fraud. AOs denied or referred to the immigration courts based on a negative 
credibility determination in 54% (75/138) ofthe cases identified as having indicators of 
possible fraud. While insutficient persuasive evidence was submitted to convince tltc 
asylum officers that the alleged facts were true in these cases, no reliable external 
evidence could be found to confirm that the alleged facts were false. 

B. 10% (24/239) of Cases Contained a Pattern of Fraud Under Asylum 
Office/FDNS Monitoring. 

Of tlte sampled cases, 10% (24/239), arc part of an identified fraud pattern that has been 
monitored by the Asylum Oflice or FDNS for newly uncovered patterns of possible 
fiaud. These cases arc not yet under ICE investigation, Examples of this category include 
a number of suspicious cases submitted by one immigration service provider or an 
unusual pattern of asylum claims. 

BFCA cases were included in this category only where there was sufficient information 
to consider the applicant as fitting the pattern of interest. It was not sufficient to place a 
case in this category where the immigration service provider was subject to monitoring 
but where the applicant’s claim or other significant case characteristics did not fit the 
suspicious pattern. 

C 9% (22/239) of Cases Involved Individuals Under Investigation. 

In 9% (22/239) of the cases, applications were associated with an individual under 
investigation. The cases in this category were also associated tvith immigration service 
providers that were under investigation. The cases exhibited specific characteristics that 
were common among a group of cases with a particular immigration service provider. 
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Fraudulent providers can be a major element in all areas of asylum fraud; such providers 
include attorneys, preparers, interpreters, and notaries. These cases were referred by 
FDNS to ICE for further investigation and possible criminal prosecution. 

D. Other 

In 3% (8/239) of tlic sample cases, indicators of fraud included material inconsistencies 
between testimony and/or supporting documentation, significant omissions from 
testimony and/or supporting documentation, or system checks produced information 
demonstrating suspected fraud. 


7. Actions Taken since the BFCA 

In the time since the BFCA cases were initially reviewed, the Asylum Program already 
has taken steps that further enhance the program's integrity, particularly with regard to 
increased systems checks against CCD and US-VISIT, as well as continued pursuit of 
additional information sharing agreements with other countries. The results of this 
BFCA validate the appropriateness of those additional procedural enhancements. 

A. US Government .Systems Checks: 

The Department of .State's CCD aided in the detection of fraud in this BFCA. 'This 
system was not available to AOs at the time the BFCA cases were adjudicated. Since 
November 1, 2006, the Asylum Division has required officers to conduct a CCD check 
for any case in which US-VISIT (an automated, required check) indicates an existing visa 
encounter. 

B. Information Sharing with Other Countries: 

Tile U.S. and Canada are authorized to share asylum-related information systematically 
and on a case-by-case basis with each other.*’ The Asylum Division now regularly 
exchanges information with Canada on individual asylum cases, when warranted, to 
confirm aspects of asylum eligibility. As part of the Asylum BFCA, biometrics of the 
BFCA principal applicants and their dependents were checked against Canadian 
immigration systems to determine whether the subjects had previously applied for 
refugee status in Canoda. In cases where a search of these databases yielded a biometric 
match, the specific case information obtained was used to verify the credibility of the 
applicant’s testimony in support of his or her U.S. asylum claim. In three instances in 
this study, Canadian records directly contradicted the asylum claim or conflicted with 


This exchange is authorized by The Statement of Mutuut Understanding (SAtU) on Information Sharing 
between Citizenship and Immigration Canada, the U,S, Immigration and Naturaiisation Service, and the 
US Department of State (INF 4. 1 ), along with its Annex Regarding the Sharing of Information on Aspitim 
and Refugee Siatus Claims. 
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other information that the applicant provided the U.S government, thereby providing 
valuable information to the USCIS asylum application process. 

The A.sylum Division has completed information sharing pilot programs with the United 
Kingdom and Australia, The Asylum Division is expanding these efforts through its 
participation in the Biometrics and Technology Working Group of the Five Country 
Conference, and continues to explore the possibilities for information sharing with other 
countries in the future. 

C. Ovcrsca.s Document Veririeallon; 

The Asylum BFCA found that overseas verification of documents was the most 
instrumental tool in yielding evidence of substantiated fraud. That 29% (17/59) of cases 
sent for overseas verification resulted in a finding of proven fraud and 56% (33/59) of 
cases arc still pending leads to the conclusion that USCIS could greatly benefit from an 
enhanced capability in this area as a component of a successful and effective asylum anti- 
fraud program. The Refugee, Asylum, and international Operations Division (RAIO) and 
FDNS have deployed FDNS personnel overseas. Fhis will help USCIS complete more 
overseas document verification requests, and in a more expeditious manner, in April 
2009, USCIS leadership published a memorandum providing interim guidance for 
overseas verification. Asylum verification requests must be redacted and channeled 
through FDNS lOs that track requests and route to appropriate offices for verification. 


D. Additional Support for Investigation and Prosecution of Immigration 
Service Providers that Facilitate and Profit from Asylum Fraud 

This study revealed that of the 29 proven fraud cases, only one was under investigation 
by ICE at the time of the review. The role of ICE was critical in that case, as it was the 
admission of fraud made by the applicant to ICE that served as the basis for the proven 
fraud finding. However, among the cases found to exhibit suspected fraud, 22 were 
linked to an immigration service provider or pattern that was under investigation by ICE, 
while 24 cases were subject to asylum office monitoring due to characteristics that linked 
the cases to a suspicious pattern, As a general rule, a single indicator of Iraud based on a 
suspicious pattern or link to a provider believed to facilitate fraud is not sufficient to 
support a denial or referral, in such cases, a successful fraud prevention program requires 
coordination with Law Enforcement Agency (LEA) partners to investigate and dissolve 
the fraud ring by identifying and prosecuting its operators. 

Experience has shown that task forces that combine USCIS. ICE, D03, and other 
government agencies’ resources in undertaking large-scale investigations can be higlily 
successful in prosecuting asylum fraud facilitators and deterring fraud in the future. For 
example, Operation Jakarta, a federal investigation overseen by the United States 
Attorney’s Office for the Eastern District of Virginia, tmcoveretl several related asylum 
fraud rings and led to 26 criminal indictments of immigration service providers. This 
initiative was possible due to a committed fraud task force. 
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In May 2006 and April 2007, ICE Office of Investigations announced the creation of 
multi-agency Document and Benefit Fraud Task Forces (DBFI F) in cities across the 
nation including; Atlanta, Baltimore, Boston, Chicago, Dallas, Denver, Detroit, Los 
Angeles, Miami, New York, Newark, Philadelphia, Phoenix, San Francisco, St. Paul, 
Tampa, and Washington, D.C. DBFTFs have been created in many cities that contain 
A.sylum Offices, and in 2008 eleven indictments were served for asylum fraud 
investigation cases through DBFTF efforts, 


8. Recommendations: 

As a result of information gleaned from this study, FDNS plans to issue internal agency 
recommendations to improve USCIS processes and fraud detection. 


9. Conclusion: 

Given the nature of the asylum eligibility requirements, the burden is on USCIS to 
employ as many tools as possible to verify that applicants qualify for the benefit and arc 
not fraudulently representing themselves. FDNS examined various aspects of the 
Asylum Program and relevant fraud vulnerabilities during the Asylum BFCA. Although 
no discernible fraud patterns were detected as a part of this study, valuable information 
was obtained as to information gathered in the adjudications process that could inform 
the adjudicator about the possibility of fraud occurring us part of the filing. 

'ITie tools used here, systems checks and overseas document verifications, were useful in 
detecting fraud. Each method has relative advantages and disadvantages. Systems 
checks provide critical information about an asylum applicant, including date of entry in 
the United Stales, whether the applicant applied anywhere else, and what information the 
applicant provided the Ueparlmenl of State to obtain a visa to the U.S., to name a few 
examples. Systems checks, particularly checks of CDBs, can be expensive to first 
implement, but then have low costs per unit. In addition, AOs can easily conduct these 
queries as part of the adjudication process. Overseas document verifications also provide 
critical information about an asylum applicant that in some cases cannot be obtained 
elsewhere. 

Finally, for future studies it would be useful to obtain larger samples of cases for each 
office that would allow a rigorous analysis of the common characteristics that Iraudulenl 
applicants may posse.ss in a given jurisdiction. While this study did not have a large 
enough sample for that scrutiny, this information would be helpful, for the Asylum 
Program and FDNS to identify other potential vulnerabilities and adjudicators to be 
aware of fraud patterns in the applicant pool- 
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Message from the Acting Assistant Secretary 

November xk , 2013 

I am pleased to present ihc "Detained ,\syium Seekers: Fiscal Year 
(FY) 2012 Report to Congress." prepared by U,S. Imniigralioo and 
Customs Enforcement (ICE). 

This report responds to the requirement contained in $ 903 of the 
Hailion Refugee Immigration Fairness Act (URtFA), Public Uw 
105-277, 1998 HR 4238. 

Pursuant to our obligations ui the HRIFA, 1 am transmuting a copy of 
this report to the following members of Congress: 

The Honorable Patrick J. Leahy 
Chairman, 5leTWite Committee on the Judiciary 

Tbe Honorable Chuck Grassley 
Rooking Member. Senate Committee on the Judiciary 

The Honorable Charles B. Sebumer 
Chairman. Senate Committee on the Judiciary, Subcomminee on Immigration, Refugees 
and Border Security 

The Honorable John Comyn 

Ranking Member, Senate Commillee on the Judiciary. Subcommittee on Immigration. 
Refugees and Border Security 

The Honorable Bob Goodiatte 
Chairman, House Committee on the Judiciary 

The Flonurnhtc John Conyers. Jr. 

Ranking Member. House Committee on the Judiciary 

The i lonorahle Trey Govvdy 

Chairman, House Committee on the Judiciary, Subuonnmliee on Immigration and Border 
Security 

The Hunonible ifoe Lofgren 

Runking Member, House Committee on the Judiciary. Subcommittee on Immigration and 
Bonier Smmlv 
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loqumest i(hi>ut (he content of iNts rq>url sltouid be directed to Jenntrof Sheri IT. (CH Enl’oieciiiectt 
and RcmoviilDpcruiionslbRO), Wiiu ChicT StMlsticnl Twchintt Unit. *1(202) 732«MII 

Sincerely. 


John R. Sandweg 

Acting Atki^isUini Secretary 

U.S. Immigration and Customs l‘.nlufceincnl 
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Executive Summary 


HRJPA $ 903 requires the U,S. Department of Komelimd Security (DHS) lo ttgutely collect and 
present to Congress doU od asylum applicants in detention. The enckxed report ad detained 
asylum seekeni covers FY 2012. 

To fulfill this requirement. ERO used the ICE Integrated Decision Support reporting system. 
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I. Legislative Language 


TWs docuniCTi respond? lo the lepisUlivc lunguuBO scl fotih In HRII- A f 903. tolleciion ol n«ia 
on Ociamed Asylum Scckcra, which reqmres Ihe Secrctniy of Humclami Securiiy to icgulnriy 
collect diiia with respect lo asylum applicania in detention.' HRIFA $ 903 spccillcall.v stales: 

in) IN GEN'ERAL. — The Attorney General .shall regularly collect data on a 
nation-wide basis with respect lo asylum seekers in detoniinn In Ihe United States, 
iociudihg the fbliowtns infurmation: 

(0 Tlie number of tkiainecs. 

(2) An identification of (he countries of oiigin of (he detainees. 

(3) The percentage of each gender within (he total number of detainees. 

(4) The number of detainees listed hy each year of age of the detainees. 

(5) 'fhe location of each detainee by detention facility, 

(6) With respect to each facility where detainees are held, whether the facility 
is also used to detain criminals and whether any of the detainees arc held in the 
same cells as criminals. 

(7) fhe number and frequency of Uic transfers of detainees between detention 
facilities. 

(B) The a^-erage length of detention and the nuxuber of detainees by category of 
the length of detention. 

|9i The mte of rdease from ileteniion of detainees for each district of (he 
Immigmiiun and Naturali^aiton Service. 

(10) A desertpdou of the ({(.tposiiionofcases. 

(b> annual reports — IWginning Ociolwr t, 1999. and not liucr than 
October I of each year thereafter, the Attorney General shall submit lu the 
Lcxnmitlec on the Judiciary of each i louse of Congress a report netting forth the 
data collected under subsection (uj for the fiscal year ending Scpicmber 30 of that 
y^ar. 

(c) AyAIL\BII.rrY to public — copies of the data collected luuler 
ntbscciion (n) idiall be mode available to members of the public upon request 
pursuant to such regulaiium) us the Attorney General shall prescribe. 



Ttai» report Uduu •ccuuni nf llte detained asylum applicants who initially nude a claim Tor 
asylum in PV 2012, including both principal applicants and any dependerus. It also provides 
infnnnaUtHi un actions taken on the rqxmcd cases through September 30. 2012, the closing date 
of iltv period covered by this 

The formal of ihis report has been improved from previous versions. In ICE'i effon to make the 
xepoii more readable, wherever possible, the three detained asylum seeker caugories were 
combined imo one table for ease of viewing. 
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II. Background 


Aliens present In iltc United Slttles may apply for asylum airirmnUNely with U.S.Citi/eoshipdnd 
Immigntlsint Services (USCIS) m defctisiv'cl) befurc an imraigmtioii )udge as relief fium 
removal after being issued a Notice tu Appenr (NTA) or a Form l-lbS\ Notice of RcfetTB) lo 
Immif^tion Judge.^ Aliens found to have a "aediblc fcar'*^ nf pcrsecuiion or torture during 
expedited removal (ER) processing under ([ 235(b) of the Immigration and Nationality Act (INA) 
may apply for asylum before an immigration judge * In addition, affimialivc osj ium appUcants 
whose applications arc not approved by USCIS are refened to an immigrBiion judge for a Jt 
novo hearing iu removal proceedings, unless the alien is maintaining lawful Immigraiion sUlu.s in 
the United States. Allens subject lo ER or who have been issued on NTA may be dcliuned, but 
the custody considerations applicable to on individual asylum applicant vary based upon how the 
alien was procc-ssed nod the specific facts of the alien's case 

In praclioc, only a very small number of affirmative asy lum applicants are detained. On the 
other hand, many defimsive applicants—aad nearly all aliens who request asyluni during ER 
processing — arc detained for ai Icmi some portion of the processing of their immigration 
Under INA $ 2i5(b)(l)(B)(iii)(lV). * U.S.C $ 1225(bXI)(BKiiiKlV). custody is statutorily 
mandated for aliens subject lo ER until the alien is found to have a credible fear of persecution or 
torture, after which ICE has discretion m determining whether (u release the alien. 

Detained aliens' asylum cases receive expedited consderation before the DOJ's Hxecuiive 
Office for ImmigTQlion Review (EOIR), Arriving aliens in removal proceedings may be paroled 
into the United Stales and relcosed from custody by ICE under IN A § 21 ’(dK5)(A).’8 U.S.C. § 

I lil2(dX5), but are nut eligible to request bond rcdeierminaiion hearings before EOIR. ICE's 
parole dcierminalions for aniving aliens who are found dunng the PJl process to liave i credible 
fear of persecution or torture are made pursuant to a uniform policy directive issued in December 
2009, which is available at h»o://www.ice.gp\7doclib/drD/DJiyM002.|.hd. 
porvlc of nrrivtnu .slicn s found credible fcur.odf . Other aliens in removal proceedings in 
immigration court, or before the l\oard of Immigration Appeals ore generally eligible lo request 
bond redeterminaiirtn hearings before EOIR. winch are generally MJ within two lo three days.* 


*Cen»*n 4Uem -uiditi alicnt udmntcd inUsr tlM Vk* Wiiiwr IVniawif wwnKmibers. tn«l iu>«awa>v -mv mu 
pUixd iniA rciiwtvil pmcvMiKipt. bui miiwi pkit nl i«Hu luv l«un<tfnf> '* pmuedlnf t b<rnr« HHmiipmroo iwSic 
tlimufx itw muinvc of on 146$ 

nw INA detlAM ‘^rcdlbk te«r of pcrwciaion*' « • « Ugninvani pMU&iikt) . iaa.nit into Mcowtt the ordtbllily 
of tl»o itwenwno muUe bj ihr «ken m tupjMii of ihc ulicn’s claim .Mil iwa imam flicu i» jifc imown lo the otTleer. 
that the lUeti cfluM eudtinh Kfreivlum." INA H3S(hKlKhhvl,ItU.SC f l2j)(0Xi)(Hi|vt 

Alien* ftMtul«Kiti(iliave«(ml«Mc tear ofpmocuuon nwy uppcahhai nndtngherHevm iramigriibMiluilit Ilie 
Kfcml to iia immisotikm >«dre U lo ravtcw ijw cintthte feer ikiBtiiMiauun «inl). not M oddreu mnnv.ibllit> or 

iiudmt^ketilrty KfiMttKb 

ffM*M|NA 9 2JAtc)(man4awiy JMeMioii pni\u|ims riw cernun trHn«t»l *ml oil»ei 4eitxaiM« liliernttml I 
CF R. f IOOM9(i)N2i(l)t20liytt«niUHi« tCHK jwrUJKtiim to consider ccnsiA alien* itirUunih 

Jt 
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III. Origin of Data Sources 


The .fUnistics in ilus report were Jnwn from several JilTctvttl duUib&ses. Doia regarding 
afEnniutve asylum npi^ications is contained in Ihe Refugee. Asylum, anl Parole Syuem. 
mBinittined by USCIS. Credible (car data is contained in (he A^lum PrC'Screening Syslein, 
mointairted by liSCIS. Delensive asylum data is vurreaily contained in the Cose Access System 
tbr EOIR. maintained by EOIR. loformatian from each of these databases was maichol to 
mformalion conuineU in (he Enforcement Case T racking System (ENFORCE) Integrated 
Oaub&se through the ENFORCE Alien Removal Module (HARM). EARM allows ICE 
pcrsimnei to cneettvely niaiuige dockets and caseloads. Tile system is maintained by FJeclronic 
Data Systems, and the servers ore luiused at Ihc Siennts DiUa Center in Ciulfport, Mississippi. 

ICE has icplaced its dotemion and case rnanagemcm system ((he Deportable Alien Control 
System |DACS)J with ihc deployment of the ENFORCE Alien Deteniton Module (EADMi, In 
the first phase of this replacement, EADM replaced the detention iruictioftality of DACS on 
September 30. 2007. The replacemeni of DACS was tmali^ed on August 11. 2008. with the 
deployment of the EARM case manogemem hmetions of DACS. These aj^icattuiis drow daia 
from the El^lFORCE Integrated Database (BID), providing improved repotting capabilities. 

As io any reconl nuilching et^ercise. the possibility exists that records were not correctiy ntatched 
across the ^sterns. Nunc of the systems contain biometric data. IlK only common field Ibund 
througtimu each system is the alien ideniihcailon number. 

When comparing the siaiistvs m Dus report to tlw statistics in previous reports, ll is important to 
note that ibe statistics were compiled using delenlion and outcome data at a dUTerent point in 
lime catch year. The average length of stay statistics and proportions in vaoious outcome classes 
art not strictly comparable because elapsed time in a case Ims a significant impact on the sutus 
of the case. 


4 
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IV. Summary of Findings 


HRIFA i 903 imposes 10 reporting requirements. 9 of which are sUHhiicbI Fbc complete dotiul 
for lime requests is atinchctl in the appendix os a scries ol stniisiical tables. The >taiistic4l rep>.trt 
inctudes a siatisticnl table for each numbered subparagraph ofMRirA $ 903. except number 6 
below, which does not require a detailed IaHc. 

The foilu^vtng are slwrt summaries of the main fmdbtgs for FY 2012; 

1. FY 2012 asylum applicant b>' type (see Table l):‘ 

(a) 114 of the 40.982 alUmuitive asylum applicants were detained; 

(b) 14.525 of the 15.341 credible fear asylum opplicants were tleUined; and 

(c) 9.866 of [he 1 2.472 defensive asylum apphconis were dctalited. 

2. FY 2012 detainees by country and asylum type (see Table 2); 

(a) the top three countries for detained afTtrmative asylum applicants are Mexico 
(49), (he People's Republic of China (13), and Guatemala (1 1); 
fb) the top three countries for detained credible fear asylum applicants are El 
Salvador (4.408), Honduras (2,665), and Guatemala (2.253); and 
(c) the top lluee cuuntnes for detained defensive asylum applicants ore Mexico 
(2.227}, El Salvador <1 .728). and Guatemala ( 1 .229); 

3. FY 2012 dctalneesbygenderand asylum lypefsee Table 3): 

(a) males made up 83 percent of detained affirmative o^lum applicants; 

(b) males made up 68 percent of detained credible fear asylum applicants; and 

(c) males mode up 79 percent of detained dehmsive asylum applicants: 

4. FY 2012 detainees by age and asylum type (see Table 4); 

(«) the average age for dclair^ affinnalive asylum applicants was 35; 

(b) the average age for detained credible fear asylum applicants was 27; and 
(C) (he average age for detained defenuve asylum applicants was 30; 

5. F Y 20 12 detainees hy s(ate/(he district of columbio/'icrrilory, detention facility, and 
uylunt type (sec Tabic 5); 

(a) California wa.<( the leading state lor detention of afnriTiBlivc asylum npplicuuts 
(36); 

(b) Texas was the leading Mate for detention of credible fear asylum npplictuus 
(20.681); and 

(c) California was the leading state fur dotcniion of defensive asylum npplicimis 
(4.415); 

6. I or FY 2012, ami wiih respect to each facility where JeUtinces arv held, whether Uk 
lacility ix also used to detain convicted criniinal.<t and whether any of the detainees itrc 
held In ihe same cells ns convicted criminals: 

(it) although most ICE service pmcessing centers, contract detention hKiliiics, and 
inter-govcmmenUl service agreement facilities house both convicted crimiiud 4nd 
nirn'crimtiial tilicns, aliens are always housed based on (Cli's detention stuiidnrdx 


Detanird liju an camparabk to Ikluorlcahy reponed iiAiMlo; trawever, (••bil asylum appliwnu by type (hut 
iixIiMh; non-deUiitcU ifcua (ant b mixirafnnii for dii& rqjorti should nol be eiiinpiu^ to historfcal rqmts Uve to 
new RieihodelopKal review* and improved teponing ofth« data ilih hscul >car. 
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and cbissification requirements (Ia. separnicd haficU on risk clussincuUun level); 
and 

(b) accordingly, only noivcnmiruds unU low-eisk. non^violcni crtminal uiicns nuy be 
housed in ilte same cells mih other non*cn’raifuU aliens. Ftniher. ICE has 
contracted with some sers ice providers and raciltlies to house only low-risk 
Ueuinccs. including a^lum seekers (e.g.. the Browiml Transitionid Center in 
Pompano Beach. Florida; the Elitabeih Conlracl Detention Facility in Elixabeth. 
New Jersey; and the Kames Civil Detention Center in Kame.s City. Texas) whI 
families (e.g„ the Berks Family Residential Facility in keesport. Pennsylvania; 
and the T Dun Hutto Residential Center In Taylor. Texoa); 

7 PY 2012 detainees by frequency of transfers between detention facilities and asvluni type 
<sec fable 6): 

|a) 61 percent of detained affirmuiive asylum applicanU were held in only ooe 
faciHty. arxl Hi percent were held in one or two facilities; 

(b) 35 percent of detained credible fear asylum applicants were held in only one 
focility. and 74 percent were held in one or two facilities; and 

(cj 67 percent of detained defensive asylum applicants were held In only one facility, 
aitd B7 percent were held in one or two facilities; 

8. FY 2012 detainees by length of detention and asylum type’ (see Table?): 

(a) the average length of detention for affirmative asylum applicants was 77 days; 

k 77 percent of all released airumaiive asylum appllcmils spent *>0 or fewer 
days in dclenUon; 

(b) the average lengtii of delendou for credible fear asylum applicants was 74 days; 

1. 78 percent of all released credible fear asy lum applicants ^eot IK) or tewer 
d^'s in detention, and 

(c) the average length of detetition for dcfetisive asylum applicants was 87 days; 

1. 75 percent of all released defensive asylum applicants spent 90 or fewer 
days in detention; 

0 rY2t)i2 detainees by disposition of cases nnd asylum type (see Table tf): 

(a) 16 percent (18 cmtofl 14) of atllrmolive asylum applicants were detained and 
ultimately granted asylum/othcr relief. 

fb) 5 percent (741 out of 14.525) of ahem who met the credible fear screening 
standard were detained and ultimately {>nnicd asylum/oiher relief; and 

(c) M p«a-ciu(|,049ouiof9,fi66)0fdefcn5iveasylumappticani$wciedctainedand 

ultimately granted asylum/olhcr relief. 


* Average lengUi af Ueienttun for mylum aicjory a cikulMcd by •liviUhig the W«l numtkr ul tBw^^Lly» iImi 
asylwi veeken Ih «kicTHJop b) the (out immhcr of avylutn veekm « Sv ipew any ihik in klcfovijim The tual 
number of asylum scekm includes both those wIhi Wftre rv)eAse<t during me year ood those who u«« «MI (ncnMwIv 
ti the cod of the yc«r Hih number couniM be eakuleied aUng t etik 7 

6 
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V. Appendix; FY 20 12 Tables 

Table 1: FY 2012 Asylum Applicants by Type’ 
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Table 2: FY 20 1 2 Detainees by Coumry and Asylum Type 
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Table 3: FY 2012 Detainees by Gender and Asylum Type 
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**UnkD0WR** htdiMtoi Ouu the subjeci'i gender classification NVM either not recorded by the 
officer or could not be identified by observation, nor was it clarified or confinoed by the asylum 
seeker. If the individual ^VBS aasipicd to a hold room, confirmation of gender would not be 
necessary; otherwise, the classification officer ultiinately determined gender but did not ister 
make the cnrrMtion. 
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Table 4: FY 2012 Detainees by A^c and As>’luni I'ypi! 
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Table 5: FY 2012 Detainees by Staic/lhc District of 
Columbia/Territoiy, Detention Facility, and Asylum Type 
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Table 6: KY 2012 Detainees by Frequency ofTransfers betsveen 
Delenlion Facilities and Asylum Type 
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Table 7: FY 2012 Detainees by Length of Detention and Asylum Type 
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Table 8a; FY 2012 Detainees by Case, Area of Responsibility, and 
Type of Release Reason (Affirmative Cases) 
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The following U a list of release reason acronyim with explanalions. 


• BONO (released on bond); 

• DEP (released for rerooval from ibe United States); 

• DETN (sttll in detention at end of the reporting period); 

• OR (released on an older of recognisance); 

• OS (released on on order of supervision); 

• OniER (includes escaped (ESC); Iwk of funds itnn-detaincd (IFND); lack of ftinds. 
bek ofspace(LFSP); and all case% deemed wiclasailied for release dctalli). 

• PARO (paroled into the United States); 

• USM (released to the U.S. Markhats Service); 

• VD (released for voluntary dqxvture froni lire United States); 

• WITH (released, alien withdrew the applicution): and 

• XFER (transferred between facUjUC.s). 
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Table 8b: FY 2012 Detainees by Case, Area ol Responsibility, and 


Type of Release Reason (Credible Fear Cases) 







1 MT" I^IJI 


IT!7P1 

'wrrm 


mrm 

ani 

r-TiFTi 

W7^ 

WTTm 

ara 


m 


IBZSB 


iBn 

Kn 

rnirm 

mm 

msm 


mm 

KB 

mm 

mm' 


ins 



BB 

Bgi 


m 

BH 

wfl 


IS 

Sm 

li 




— 

— 

BB 

BB 

Bi 

— 










mm 

Si 


BS 

mi 

m 






■B 

BB 

— 

BS 










■B 





SB 

M 






■ii^B 


^B^l 

■g 



BS 

SB 





iBK 


^B^B 


BS 

BB 


■rai 






■RuB 


■B 

^Bt^B 

^B^B 

BB 

BB 

mm 

SB 





■TfS 

BI^b 

n 

MIM 

■tM 









BfrB 


vm 

n| 

m 

SB 




m 



iOB 


■m 

Mm 

SB 






S5 

mm\ 




SfiV 

■ai 

TIM 

MTM 

^BtM 





■m 




HfW 

BB 

BS 

^BtM 

— 




SB 





■g 




■S 

^BBi 




rI 




■TM 


^B!^B 

■vm 

^BIB 

■B^B 





Innrn-sifrf* 


B^B 

SB 

M7M 

MTM 


■■ 

■g 




mtsbI 


wn 

nmi 

■g 



BB^B 

■■ 

Sm 



MB 

■*« 

irrviiTsiHHi 

Ka 

■na 







— 

^BI^B 



0.t.Tii.T.t.'imtlB 






■B^B 

n 

SB 

■B 

^B^B 


mm\ 





MtM 

m:M 


VB 



MIB 

M 


1 . r.' .^11 


■JUtB 

■TTB 

Kta 

■ lr!l 

arra 

mm 

Sa 

■ra 

^BTM 

BB 

55 

1 1 w't THBHl 


■m 


■g 

■iM 

ss 




^BHi 

IB 

■na 




■TH 

■n 

SH 

BH 

mtm 

mem 


HI^B 

BS 



wrm 

HkU 








HBi 


aoQil 


rhe following if a list of release reason acronyms with esplanatioiv!, 


• BOND (released on bond); 

• DET (released for remuvoi from ihe United States): 

• DKTN (still in detention at end of the reporting period); 

• OR (released on an order of recogtii2Ancc); 

« OS (released on an order of superv ision); 

• OTHER (includes escaped (ESC): lock of funds non-Jcluined (LFNU); lack of fund::, 
lock of space (LFSP); and all cases deemed umrliissilied for release details): 

• PAKO (paroled into the United Suues); 

• USM (released to the U S, MarsluUs Service); 

• VO (released for voluntary departure from the United Slolesi: 

• WITH (released, alien withdrew the application): and 

• XFER tiranstcrred between facilKics). 
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Table 8c: FY 2012 Detainees by Case, Area of Responsibility, and 


Type of Release Reason (Defensive Cases) 
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The following is ti comprehensive lUl of release reasiin acronynis wilh explanations Some may 
or may not appear in the table above: 

• BOND (released on bond); 

• OEP (released for removal from the United Slates); 

• DETN (still in detention at end of the reporting period); 

• DUtD (release reason entered os died): 

• t^R (released on an order of rcvognjzance); 

• OS (released on an order of supervision): 

• OTHER (includes escaped (ESC); lack of ftirwls non-detiiincd (LEND); lack of tundi. 
lack of space (LFSP); and all eases deemed unclassified for atense details). 

• PARO (paroled into the United Slates); 

• I ISM (released lu the U.S. Marshals Service); 

• VD (released for voluntary departure from the 1 Jniied Slates); 

• Wm 1 (released, alien witltdrew the applicalum); and 

• XHb'R (transferred between facililics). 
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Table 9: I'Y 2012 Detainees by Disposition ofCases and Asylum 
Type 
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con- 
gress from the State of California, and Ranking Member, Subcommittee 
on Immigration and Border Security 



-ETIIICS-RKLIlilOUS 

I.iBERTY Commission 


LIBERTY. 71;'' COUNSEL 



national association of 

Evangelicals 



world relief 


SlHtcment in Support of Stronger Prnleclions for Those Fleeing Persecution for the I .S. House of 
Representatives Committee on the Judiciary Hearing ** Asylum Abuse: Is it Overwhelming our 

Borders?" 


December 12*, 2013 

Tlic I'nitcd States of Ainchca has a long and pa>iid tradition of being a beacon of hope for victims of 
persecution around the world. proMding sail' ha\cn lo those m search of protection Such tradition is 
cnslmncd in our 3.s> turn process and the refugee resettlement program, w Inch arc codified in the Rctiigec 
Actof IMXd. which has afforded protection to thousands of bona fide ass tuin-scckcrs and refugees for 
oser three decades 


Asylum-seekers who rebuild their lives in the L'niled States do so in fhredum and have conlnbulcd in 
countless ways to ourcoumn . Yet. the asylum system has become inefficient and uneven over the years 
denying asylum claims and deporting individuals back to countnes of persecution due to an arbitrary 
filing deadline, detaining bona fide asylum-seekers in jail -like facilities for montlis at a time without an 
opportunity for them to have their claims heard, and preventing those already granted asy turn from fiilly 
integrating into the Uiiiicd States through the adjustment of status and citizenship due to ill-conccivcd 
Icrronsm-relalcd bars While several improvements have been made by the current and former 
Administrations, the osy luni process is in critical need of refomi to ensure that i( is fair and efficient. 

We support the follow mg reforms that would strcngtlien the asylum system Specifically . we support 
Icgi.siauoii to authorize E>eparunenl of Monielond Sccurity/ll S Citizenship and Intmigraiioii Services 
(DHSA.'SCIS) asy lum officers to ad judicate asy lum claims and the climinalion of (he l-year filing 
deadline, and urge Congressional oversight for other needed Administrative reforms 

Issue Regulations Codifying Recent improvements lo Expedited Removal 
fxpeUitcd removal authorizes U S immigration officials to suinmanly rcuim people urnvmg m the 
Lhiiled Stales without proper documentation to their country of ongin Because many bona fide asylum 
seekers am unable to acquire pmper documents. Congrv.'ss included provisions for asy turn seekers to be 
detained while a determination is made if they luve a credible fear of persecution Recent Immigration 
and Customs Hnforccmetu (ICH) practice also dictates that if on asylum seeker is found to luivc a credible 
fear of pcisccuiion. this individual can be released from detention on parole while his or her case is 
pending bcfoiv an immigration judge 
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In FY2012, ICE reported that 80% of asylum seekers found to have a credible fear were granted parole 
tuid the other 20% were detained as they could not establish '‘exceptional overriding factors.”’ While the 
parole guidelines released by TCE in 2009 help ensure asylum-seekers are not inappropriately detained, 
ICE should codify- into regulations the new parole process and criteria under which asyium seekers who 
are found to have a credible tear of persecution can be paroled instead of detained. 

Improve Detention Standards for Asylum-seekers 

Asylum-seekers arrive to the United States having faced trauma. Detaining such individuals in penal 
detention centers risks re-traumatizing these individuals. A 2005 study by the U S. Commission on 
International Religious Freedom (USCIRF) found that in some facilities, asylum seekers were housed 
with inmates sening criminal sentences or criminal aliens, despite ICE detention standards forbidding the 
co-mingling of non-criminal detainees with criminals." In addition, the study found asyium seekers were 
required to wear prison uniforms and were handcuffed and shackled like criminals.'' A newly released 
study by USCIRF in April 2013, found that only 4,000 of ICE's 33,400 detention beds are in civil 
facilities. Most asylum-seekers continue to be held in jail-like facilities.’’ 

Detention should not be used as standard practice. Asyium seekers, who in many cases are already 
traumatized, should only be detained in rare cases where necessary to protect national security or to 
ensure fraudulent documents arc not used to assert an asyium claim. When detention must be used, ICE 
should ensure all asylum seekers are detained in civil facilities only mid lliat such facilities meet minimmn 
standards of care for the detainees. Such facilities should allow for greater freedom of movement, 
expanded programming activities, and access to legal counsel and a Legal Orientation Program (LOP). 

Authorize DHS/USCIS Asylum Officers to Adjudicate Asylum Claims 
Trained USCIS asylum officers make a credible tear determination and then refer asylum-seekers 
identified at or near a U .S. border who have demonstrated a credible fear of return to overwhelmed 
immigration courts rather than adjudicating the case themselves as they do in affirmative asylum cases. 
Tliis unnecessarily adds to tlic burden on tlic immigration courts, uses scarce government resources 
inefficiently, and exposes asylum-seekers to additional trauma and in some cases prolonged detention. 

Forthose asylum seekers found to have a credible fear, they may then submit an asyium application to an 
immigration court within Department of Justice (DOJ)'s Executive Office for Immigration Review 
(EOIR), and nmnigration judges hear the cases. Denied asyium seekers can file an appeal vvitli the Board 
of Immigration Appeals (BIA). With tlicsc various agencies and adjudicating officers making decisions at 
various points in tlie asy lum process, coordination remains a major challenge between DHS and DOJ and 
also within DHS itself. 

To make the process more efficient and for humanitarian reasons, w-e urge the authorization of asylum 
officers to conduct full, non-adv-ersarial asyium interviews of asylum-seekers identified at or near a U.S. 
border, rather than sending them directly to fill I adversarial heanngs before the immigration courts. This 


^ Assessing the U.S. Govermnent's Detention of Asylum Seekers: Further Action Needed to Fully Tmplcmcnt 
Refonns (2013), U.S. Commission on International Religious Freedom, available online at 
httni./Avvvw.uscirf. uov/irnaucs.f RS-dclenliori%20rcroiTns%2Qrcporl%20April%2020 [3.i)dr 
" Repoit on Asyium Seekers in Expedited Removal, U.S. Commission on International Religious Freedom (2005), 
available online at iilip./-’v.vv\v.u.scuf. ii(,'iv./rcprirl,s-and-bricrs,Ur’eeial-rcporl:</1892-rcpori-on-as\iam-seckcrs-m- 
expedited -removal, htiiil 
' Tbid 

Assessing the U.S. Govenunent's Detention of Asylum Seekers: Further Action Needed to Fully Implement 
Reforms (2013), U.S. Conunission on International Religious Freedom, available online at 
htti>://w\vvv.uscirf eov/imagcs/ERS-detcntion%20rcfoniis%2Qrcpo!t%20Aprij%2020 1 3.pdf 
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would occur after they have both expressed a fear of return to Customs aiid Border Patrol (CBP) and 
successfully passed a credible fear interview. All of tire backgromid and security checks in the current 
process would be maintained. This would resolve many asylum cases effectively without the need to 
expend the additional resources required for immigration court hearings and also reduce the number of 
claims heard in the Board of Immigration Appeals. The ability' for an asylum-seeker to also discuss their 
situation in anon-advcrsarial setting would facilitate more detailed, improved infonnation about the elaim. 

Eliminate the 1 -year Filing Deadline 

The l-y'ear filing deadline instituted in 1996 as a fraud deterrent has become a barrier to man}' with a well- 
founded fear of persecution. Some asylum seekers with a well-founded fear of persecution have been 
denied asylum and/or ordered deported simply because they did not meet the 1-year deadline as they were 
unaw arc of the deadline or in some cases have been so severely traumatized that it takes over a year to 
process and write about their situation in an asy'lum application. A study by' Philip Schrag in the William 
tuid Mary' Law Review, in fact, found that since 1998, DHS rejected, because oftlie deadline, at least 
15.700 individuals to whom it would othenvise have granted asylum.' 

Any and all fraudulent asylum claims should be investigated and dealt with accordingly. The United States 
hLis iiislituled strong anti-fraud measures in the iisylum system to ensure fraudulent claims arc properly 
dealt with ^d doing so ensures the integrity of tlic system. Tlic filing deadline, however, has had limited 
impact on deterring fraud, mid instead made the current system more inefficient as the overburdened 
immigration courts have to divert limited time and resources focused on determining the date of entry and 
filing date instead of assessing tlic actual merits of the asylum claim. Even asylum seekers who file within 
1 year of arrival may still be negatively impacted by the deadline if they cannot show' their date of entry'. 
Extending the deadline to two or five years or expanding the exceptions to die deadline would not resolve 
the problem as the courts will still need to deteniiine date of entry as a core detennining factor in their 
asylum claim. 

Refugees barred by the current filing deadline only have access to a temporary fonn of protection, 
withholding of removal, but this docs not provide long term stability' or security through permanent 
residency and leaves them at risk of deportation and detention. Withholding of removal also docs not allow 
refugees to petition to bring their children and spouses to safety in the United States, keeping refugee 
families divided and leaving young children stranded in difficult and dangerous circumstances abroad. 

We strongly support eliminating die filing deadline so bona fide refugees w ill not be returned back to their 
country of persecution based on an arbitrary requirement. 

Ameliorate Unintended Consequences of Terrorism-related Inadmissibility Grounds (TRIG) 

For over a decade, expanded definitions of 'terrorism” and 'terrorism-related activity'” in the USA Patriot 
Act of 2001 and the Real TD Act of 2005 have denied bona fide refugees and asylees admission, legal 
permanent residence, and the ability to bring their spouses and children who remain overseas to the 
United States. 

There currently are over 3,000 refugees and asylees whose cases are on hold, despite having passed the 
difficult test to prove they are refugees. Some are refugees who are in dangerous situations abroad w'hose 
resettlement to the United States would offer them and their families protection from danger. In some 
cases, refugees and asylees who have been legally admitted to this country have waited as long as ten 
years to obtain legal penntuieiit residence and reunite w'itli their spouses tuid children. While tliis and 


^ Sclu'ag, Philip, "Rejecting Refugees: Homeland Secuiity's Administration of the One- Year Bar to Asylum," 
William and Maiy Taw RcvicAv 651 (2010), available online at httn:.'7v,'nila'wrcview'.orG.Tiics/Schrae..iidf 
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previous Administrations have taken steps to issue exemptions, more must be done to fully implement tlie 
authority they have to ensure tliese bona fide refugees and asylum-seekers do not stay in legal limbo. 

We urge USCTS to allow officers to examine cases and provide relief to individuals on a case-by-case 
basis for refugees who had voluntar}- associations with Tier 111 groups not designated as terrorist groups 
or treated as such by the U.S. govemment in My other context. Congress should also review and revise 
current legal interpretations of what constitutes ■‘material support" to ensure statutoiy interpretations arc 
brought in line with the purpose of the law, which is to exclude and deny relief to persons who provide 
meaningful support to terrorist groups and pose a terrorist threat to the United States. 

Conclusion 

As the House of Representatives considers major chMges to our immigration laws, we urge you to give 
due consideration to strengthening our current asylum and refugee resettlement systems in a way' that 
provides a fair and efficient process for those fleeing persecution to find safety in tlie United States. 
Specifically, we urge improvements to the expedited removal process, improved detention standards for 
asylum seekers and other immigrants, the authority for DHS/USCIS officers to adjudicate asylum claims, 
the elimination of the one-year tiling deadline, and a re-examination of the impact of terrorism-related 
admissibility groimds (TRIG) on refugees and asylces. 

The House of Representatives has a unique opportunity to ensure (hat our laws and the administration of 
those laws are consistent wuth the traditions and legacies that makes the United States a w-orld leader in 
refugee protection. 
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I am Bishop Eusebio Elizondo, auxiliary' bishop of the archdiocese of Seattle, WA, and chairman 
of the U.S. Conference of Catholic Bishops’ (USCCB) Committee on Migration. I testify today 
on behalf of the Committee on Migration about the Catholic Church's perspective on U.S. asylimi 
policy. 

I would like to thank Chairman Gowdy and Ranking Member Lofrgren for the opportunity to 
comment on the important topic of U.S. asylum policy. As Catholics and Christians we recall 
that Jesus himself w as an asylum-seeker. One of Jesus' first e.xperiences as an infant was to flee 
for his life from King Herod w'ith his family to Egy'pt. Jesus, Mary, and Joseph were asylmn- 
scekers and faced the same choice as the one facing thousands of asylum -seekers who flee to the 
United States every year. 

Mr. Chairman, my testimony today will recommend that Congress: 

• Strengthen the nation’s asylum regime to ensure robust and humane asylmn protection 
for bona-fide asylum seekers to our country'; 

• Support Mexico to strengthen its refugee protection systems; and 

• Examine and seek solutions to the root causes of migration, such as violence from non- 
state actors in countries of origin. 

E Catholic Social Teaching 

The Catholic Church is an immigrant church. I myself was born in Mexico and am among the 
more than one-third of Catholics in the United States who are of Hispanic origin. The Catholic 
Church in the United States is also made up of more than 58 ethnic groups from throughout the 
world, including Asia, Africa, tlic Near East, and Latin America. 

The Catholic Church in the United States has a long history of involvement in reftigee and asylum 
protection, both in the advocacy arena and in welcoming and assimilating waves of immigrants, 
refugees, and asylum seekers who have helped build our nation. Migration and Refugee Services 
of USCCB (MRS/USCCB) is the largest refugee resettlement agency in the United States, 
resettling one million of the three million refugees who have come to our coimtiy since 1975, We 
work with over 100 Catholic Charities across tlic country to welcome refiigecs, asylccs, and 
unaccompanied alien children into our communities. Also, the Catholic Legal Immigration 
Network, Inc. (CLTNIC), a subsidiary of USCCB, supports a rapidly growing network of church 
and community-based immigration programs, CLINIC'S network now consists of over 2 1 2 
members sen ing immigrants and their families, including asylum seekers in over 300 offices. 

Hie Catholic Church's work in assisting asylum seekers and all migrants stems from the belief 
that every person is created in God’s image, hr the Old Testament, God calls upon his people to 
care for the alien because of their own alien cxpcncncc: “So, you, too, must befriend the alien, for 
you were once aliens yourselves in the land of Egypt” (Deut, 10: 17-19), In the New' Testament, 
the image of the migrant is grounded in the life and teachings of Jesus Christ, In his own life and 
w ork, Jesus identified himself w ith newcomers and with other marginalized persons in a special 
way: “I was a stranger and you welcomed me,” (Mt, 25:35), Jesus himself was an itinerant 
preacher widiout a home of his own, and as noted above, he was an asylum seeker fleeing to 
Egypt to avoid persecution and death, (Mt, 2: 15), 

In modem times, popes over the last 1 00 years have developed the Church's teaching on 
migration. Pope Pius XII reaffirmed the Church’s commitment to caring for pilgrims, aliens, 
exiles, and migrants of every kind, affirming that all peoples have the right to conditions worthy 
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of human life and, if these conditions are not present, the right to migrate.’ Most recently, Pope 
Francis defended the rights of asylum-seekers early in his papacy, traveling to Lampedusa, Italy, 
to call for their protection. Pope Francis decried the “globalization of indifference” and the 
“throwaway culture” drat lead to the disregard of those fleeing persecution or seeking a better life. 

In their joint pastoral letter. Strangers No Longer: Together on the Journey of Hope. A Pastoral 
letter Concerning Migration f January 23, 2003 (Strangers No Longer), the U.S. and Mexican 
Catholic bishops further define Church teaching on migration, stressing that vulnerable immigrant 
populations, including refugees, asylum seekers, and unaccompanied minors, should be afforded 
protection, vvidiout being placed m incarceration while their claims arc being considered: 
"Refugees and asylum seekers should be afforded protection. Jliosc who flee rears and 
pcrscculioii should be protected by the global comniunity’. This requires, at a minimum, that 
migrants have a right to claim refugee status without incarceration and to have their claims fiilly 
considered by a competent authority'." No. 37. "Because of their heightened vulnerability, 
unaccompanied minors require special consideration and care." No. 82. Asylum seekers and 
refugees should "have access to appropriate due process protections consistent with international 
law." No. 99. 

For these reasons, while the Catholic Church recognizes governments’ sovereign right to control 
and protect the border, we hold a strong and pervasive pastoral interest in the welfare of migrants, 
including asylum seekers and -welcome newcomers from all lands. The current immigration 
system, which can lead to family separation, arbitrary detention, exploitation, and even death in 
die desert, is morally imacceptable and must be refonned. The aspects of that refomi that I w ill 
address today relate to asylum-seekers. 1 will also e.xplore the regional challenge diat die nations 
of the Americas, including die United States, face wifli the rise in violence in Central Anierican 
and Mexico. 

II. Factors pushing asylum-seekers to leave their home countries 

Tlie Catholic Church supports maintaining and enhancing a robust and limnane re&gee protection 
system in the Americas. In recent years, there has been an increase in violence in Mexico and 
Central America. Many flee from Central America to Mexico, with many of those travelling on 
to the United States. 

Indeed, there has been an increase in the number of asylum seekers at the U.S. -Mexican border 
that can be seen by the steady increase in the number of credible fear determinations by the 
United States in the last five years and especially by die spike in applications last year: 5,523 in 
FY2009; 7,848 in FY2010; 10,667 in FY201 1; i2,056 in FY2012; and 33,283 in FY2013. AILA 
hifo Net Doc. No. 13110804 (Posted 1 1/08/13), provided by DHS/USCIS, 10/10/2013. 

We are deeply concerned about the root causes dial compel persons to flee from dieir Central 
American coimtrics for protection. Most observers believe that this recent flight from Central 
America is due to the increased criminal violence and human rights violations in Central 
America. Tlie U.S. State Department observes that 

Violence is tragically commonplace, and crime routinely goes unreported, iminvestigated, 
or unprosecuted. The resulting impunity affects all citizens, but some groups tend to 
suffer disproportionally, such as community leaders and advocates for hiunan nghts and 
justice, youth, w'omen, and other vulnerable populations. Public officials who ignore 


' Pope Pius XII, Exsul Familia (On the Spiritual Care of Migrants), September, 1952. 
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human rights violations and perpetuate a culture of impunity al so undermine the rule of 
law and rob citizens of their trust in government institutions." 

USCCB recently returned from a fact-finding trip to the region to try to better imderstand these 
root causes. We found the following: 

Violence is permeating all aspects of life in parts of Central America and Mexico. Organized 
criminal armed groups, drug cartels, human trtdSckers, and smuggling rings operate with 
impunity, intimidating and threatening families. Criminal amied groups are present in 
communities, charging “renta” to families and businesses in order to receive “protection.” Tlie 
govenmients in tlic region, lacking resources and die political will, liavc been unable to control 
these non-state actors, and in some cases have had to co-exist with them. Tlierc arc reports that 
law enforcement and even government officials cooperate wnth these groups and that corruption 
is prevalent. Indeed, some of those threatened by the violence of armed criminal groups 
and feeling pressure to flee from Central America are young people, teenagers. As an 
example, 95 percent of crimes against youth in Honduras go unpunished. Moreover, a 20 1 2 
UNICEF poll concluded that 70 percent of 12 to 17-year old respondents in El Salvador 
said that intimidation by criminal armed groups and family disintegration had sparked 
their desire to flee their country. 

Our recent USCCB delegation to Central America helped us to see the human impact of that 
pressure when we visited with a mother of a 17-ycar old girl. Tliis mother was sitting side-by- 
side w ith other motlicrs and grandmothers in the w aiting area of a government migration 
processing compound in San Salvador, waiting for tlicir children to be processed back into El 
Salvador after deportation back from Mexico or the United States. Her daughter had fled from El 
Salvador because she had been threatened by one of these armed criminal groups in San Salvador, 
yet the mother had been afraid to file a complaint with the police because other youth had been 
killed for trying to stand up to these groups. Li a halting, tearful explanation, she echoed w'liat 
other mothers and grandmothers had said. "Wc arc desperate to keep our children safe. Wc know 
it is dangerous for tlicm to flee but w'c would rather have our children die trying to escape titan to 
die in front of us in the violence and despair here.” 

Migrants fleeing violence for safety cannot find protection in Mexico. Migrants who flee 
Central America cannot fiud safety in Mexico, as the asylum system does not adequately protect 
them. The journey north is becoming more dangerous, as migrants are charged passage 'Tees” by 
organized crime elements at threat of tlieir lives. Hiunan traffickers flourish as well, imprisoning 
people for labor or sex purposes. According to a Covenant House report, as many as 80 percent 
of young women who make the trek north endure some fonn of sexual violence in Mexico. 

A significant number of migrants have valid asylum claims. While the popular perception of 
many in the United States is that migrants come here for economic reasons, a growing number are 
fleeing violence in their homelands. The increased number of those requesting asy lum &om 
Central America shows a more complex picture, w ith some traveling to Mexico and some 
traveling to the United States to join family members in search of security. Denying them asylum 
and sending them back to the anned criminal groups and drug traffickers persecuting them could 


‘ Fact Sheet, Central America Regional Security Initiative: Citizen Security, Human Rights, and 
the Rule of Lawy Bureau ofWestem Hemisphere .Affairs, U.S. Department of State, available at 
htt|y //yy wyv , sMe ,ggy Ayha/ ri s/fs/2 0 1 3/2 1 00 1 9 . to 
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ensure their demise. Among those with valid asylum claims are young people threatened by the 
armed criminal groups. 

ITT. Policy Recommendations 

A. Assuring Robust, Humane Asylum Protection 

Mr. Chairman, we understand the desire of you and your colleagues to ensure that the U.S. 
asylum system provides protection to bona fide asylmn-scckcrs and not those who arc trying to 
take unfair advantage of tire system. Wc share that goal, and believe tliat tire United States 
currently has the tools to identify and prevent fraud. The U.S. government can protect the 
American public by using the many tools available to them. 

Over the years. Congress has built in many tfaud precautions into the U S. asylum process.’’ 

These include an in-depth examination of each person's case, an in-person interview or hearing, 
and rigorous examination of evidence to make sure the applicant meets tire strict refugee 
definition and is not otherwise barred. The asylum seeker signs the application under penalty of 
perjury, fraudulent applicants are pennanently barred, and fraudulent filers, preparers and 
attorneys can be prosecuted. 

In addition, there aic numerous bars that prohibit asylum for anyone who has persecuted someone 
else, committed a particularly serious crime, an aggravated felony, a serious nonpolitical crime 
abroad, terrorist activity^ material support of terrorist activity, or who reasonably presents a 
danger to the security of tire United States. (INA sec. 20S(b)(2)(ii-v). 

Moreover, federal law requires extensive backgroiuid and security cheeks that arc tools to identify 
fraud and safeguard security’. (INA sec. 208(d)(5)(A)(i).) The data bases, among others, include 
the Central Index System (CIS). Deportable Alien Uontrol System (D.ACs), Automated 
Nationwide System for Immigration Review (.ANSIR), the Interagency Border Inspection System 
(IBIS) (that has incorporated tlie National Automated Immigration Lookout System (NAILs), and 
IDENT database checks, (See Office of International .Affairs Asylimi Division, Affirmative 
Asylum Frueedures Manual (Asylum Mamuil), 2007, updated 2010, pp. 2-6.) The FBI also 
cheeks names, birthdates, and fragerprints against their databases, and all asyliun applicants are 
also sent to the CT.A to be checked again.st their databases. 

Mr. Chairmaii. we believe these tools, properly used, are sufficient to ensure that the asylum 
protection system protects those deserving of relief. Increased penalties and detention for 
asylum-seekers would not necessarily uncover or deter would-be fraudulent applicants, but would 
harm those seeking protection. 

In addition to using the tools available to identify’ any possible fraud, we urge the adoption of the 
following policy reconnnendations: 

Pass Immigration Reform Legislation and Stop the Enforcement-Only Approach to Managing 
Migration. Since 199.7, when the U.S. Border Patrol initiated a series of enforcement initiatives 
along our southern border to stem the flow of undocumented migrants. Congress has appropriated 
and the federal government spent about $50 billion on border enforcement, tripling the nimibcr of 


’For more infonnation, see Anti Fraud and Security’ Safeguards in the Asylran System at 

httjr/Avwvytliumanrightsyfirstjirg/vYPjSontent/ujiloads/pdf/ANTI- 

FRAUD AND SECURITA" SAFEGUARDS IN TFIE ASYLUM SYSTEM.pdf 
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Border Patrol agents and introducing technologj' and fencing along the border. 

During the same period, as Congress has enacted one enforcement-only measure after another, 
the number of undocumented in the country has more than doubled and, tragically, nearly 8,000 
migrants have perished in the desert of the United States. One of the more troubling and severe 
enforcement efforts that has been implemented in the name of protecting the border, Operation 
Streamline, has criminalized unauthorized entr\- and re-entiy of immigrants beyond the civil 
immigration system, placing them in the U.S. federal criminal justice system. The sheer volume 
of individuals detained imder tliis program has overvyhehned the U.S. eourt and prison system and 
has led to proeedural due process violations in the courts and substantive due process violations 
related to arbitrary detention. 

As you may know, Mr. Chairman, the U.S. bishops have expressed concern with the border fence 
tliat has been built along our soutliem border as well as die ongoing implementation of Operation 
Streamline. Wc do not believe these approaches will solve tire problem of illegal unmigration and 
could send migrants, including asyhun seekers, into even more remote regions of tire border and 
into the hands of unscrupulous smugglers. They are even more inappropriate and ineffective as 
deterrent to asylum seekers fleeing violence and human right violations. 

Rather, we would support your consideration of immigration refonn legislation which would 
include 1) a patli to citizenship for the 1 1 million in diis country'; 2) a worker program to pennit 
low-skilled workers to migrate safely and legally to work in important industries in this country; 
3) reforms in the family-based immigration system so that families are reunited in an expeditious 
manner; 4) restoration of due process protections in immigration law; and 5) policies which 
address the root causes of migration. 

Pursue alternatives to detention. Mr. Chairman, we are deeply concerned with the status quo 
w'hen it comes to the detention of aliens who are in removal proceedings, especially vulnerable 
migrants, such as asylum seekers. We applaud DHS for their recent initiatives to reform the 
detention system, but we believe that statutory change is necessary. 

In April 2013, the bi-partisan U.S. Commission on International Religious Freedom (USCIRF) 
found that the U.S. often detains asylum seekers in inappropriate jail and jail-like facilities. See 
Assessing the U. .S'. Government ’s Detention of Asylum Seekers: Further Action Needed to Fully 
Implement Reforms, U.S. Commission on International Religious Freedom, April 2013. 

In this regard, we recommend the following policy refonns: 

• end mandatory' detention and the nationwide bed mandate to restore discretion to 
iirunigration officials and judges to release individuals who are not a flight risk and do 
not pose a risk to public safety, particularly asylmn-scckers; 

• establish and fimd nationwide, community-based alternatives to detention programs; 

• improve standards for detention conditions, by promulgating regulations that apply to all 
facilities used for U.S. immigration detention, making the detention system truly civil in 
nature and including prompt medical care in compliance with accreditation requirements, 
and appropriate standards through regulations for families, children, and victims of 
persecution, torture, and trafficking; 

• provide access to legal counsel for those in asylum and immigration proceedings; 
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• provide funding and authorizations for legal orientation programs nationwide by the 
DO J/EOIR to facilitate more just and efficient proceedings; 

• increase flmding for adjudication by DHS/CfS and by DOJ/EOfR so that backlogged 
cases arc adjudicated and there arc sufficient resources to adjudicate ongoing cases in a 
timely mamicr; and 

• establish a new Office of Detention Oversight at the Department of Elomeland Security. 

End Expedited Removal Reform or At Least Pursue USCIRF Reforms. Mr. Chainnan, we arc 
also concerned with the ongoing expansion of the Expedited Removal process. Tliosc who come 
to our shores or borders in need of protection from persecution should be afforded an opportunity 
to assert their claim to a qualified adjudicator and should not be detained unnecessarily. The 
e.xpansion of “e.xpedited removal,” a practice that puts bona fide refugees and other vulnerable 
migrants at risk of wrongful deportation, should be halted. At a minimum, strong safeguards, such 
as those suggested in the 2005 and 2013 reports by the bi-partisan U.S. Commission on 
International Religious Freedom (USCIRF), should be instituted to prevent tire return of the 
persecuted to tlicir persecutors. We urge the subcommittee to include these refonns in any rcfomi 
legislation. 

Pursue Fairer Access to Asylum by Revising Unfair, Inhumane Bars and Restrictions. We also 
believe that the definitions of terrorist activity, terrorist organization, and what constitutes 
material support to aterrorist organization in the Immigration and Nationality' Act (INA) were 
written so broadly and applied so expansively that thousands of refugees and asylum-seekers are 
being unjustly labeled as supporters of terrorist organizations or participants in terrorist activities. 
These definitions have prevented thousands of bona-fide refugees from receiving protection in the 
United States, as well as prev ented or blocked thousands of applications for permanent residence 
or for family reunification. 

Wc commend tire recent actions by the Department of Fiomcland Security to exercise their 
exemption power under the law, and encourage them to take additional steps with exemptions. 

We also urge the committee to reexamine the overly broad definitions mentioned above and to 
consider altering them in a manner which preserves their intent to prevent actual terrorists from 
entering our country- without harming those who are themselves victims of terror — refugees and 
asylum-scckcrs. 

Repeal the one-year asylum deadline. Wc ask the committee to repeal the onc-ycar filing 
deadline on asylum applications, which has prevented many asyfum-seekers from obtaining 
immigration relief Often it takes time for asylum-seekers to adjust to the United States and obtain 
legal assistance to file claims. Many are detained and are unable to access the asylum system. 

Restore Due Process Reforms. Finally, wc urge the conmiittcc to reexamine the changes made 
by the 1996 Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), which 
eviscerated due process protections for many iimnigrants and some asylum seekers. We urge you 
to restore administrative and judicial discretion in removal proceedings so that families are not 
divided; repeal the 3-and 1 0-year bars to re-entryy and revisit the number and ty-pes of offenses 
considered as aggravated felonies as a matter of immigration law. 
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R Assure Robust, Humane Refugee Protection in Mexico 

Mr. Chairman, the USCCB is also vcr\' concerned widi the plight of Central Ameriean asyhun 
seekers in Central America and Mexico. With this in mind, we feel strongly that the following 
U.S. support should be provided to Mexico: 

• Work closely with UNHCR to support Mexico to strengthen its asylum system, 
especially to protect most vulnerable asylum seekers in Mexico, including at-risk women, 
at-risk children, unaccompanied children, and victims of torture, trafficking and gender- 
based violence. 

• Work closely with UNHCR to support Mexico to establish and implement refugee 
processing to identify, screen, and pursue durable solutions for Central Americans fleeing 
to Mexico, including resettlement to the United States. Tills should also include a 
capacity to identify luiaccompanied refugee children, to conduct Best hiterest 
Detenninations of dicsc children, and to pursue dmable solutions for them, including 
resettlement to the United States. 

• A transnational family reunification approach should be adopted when deciding on 
durable solutions in the best interest of unaccompanied children. This includes family 
tracing and assessment, through international home studies, of the viability of all family 
reunification options, regardless of geography, for reimification. 

• Return and rc-integration services in countries of origin should be supported by the U.S. 
Goveminent, with clear authority and appropriations given to the appropriate agency. 

C. Investigate and Address the Root Causes of Migration 

As tlie bishops have also taught, all persons have the right not to have to migrate. All should be 
able to remain in their homeland and find there the means to support themselves and their 
families in dignity. Migration flows should be driven by choice, not necessity. 

It is clear that, beyond economic reasons, migrants, including children, are migrating to escape 
persecution and to receive protection. First, efforts to address tlic underlying causes of violence in 
tlie border regions must continue. Policies must reflect the importance of controllmg tlie illicit 
drug trade, the centrality of curbing comiption at every' level of national life, and the need to 
curtail the arms trade, weapons and human trafficking, as well as the resultant violence that 
accompanies these illicit activities. Second, the U.S. government should partner with 
governments in Central America to address activity of armed criminal groups. This would not 
only include community policing assistance, but also help with improving schools and economic 
opportunities. Violence is allowed to flourish m a community when there are no other 
alternatives to help persons to improve dicir futures. 

Finally, the United States should assist Central American governments in improving their child 
welfare systems, so that children receive care and protection, as well as funding programs which 
provide adults and youth with education and skills training, so they can find a future in their 
homelands. These are prevention programs which could help stem migration to Mexico and the 
United States. 
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IV. Conclusion 

Mr. Chairman, I would like to thank you forthc opportunity to testify today. In conclusion, we 
believe that the United States should remain a safe haven for vulnerable populations who are in 
need of safety from hann. We can continue that honored tradition without sacrificing the 
integrity of our asylum system. 

Thank you for your consideration of our views. 


9 



Lutheran Immigration 
and Refugee Service 


154 


LIRS Statement for Hearing: ^,\sylum Fraud: Abusing America's 
Compassion?" 

House Judiciary Committee, Subcommittee on Immigration and Border 
Security 

February' 11, 2014 
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vipplicvints vig;iinsr viirif^us fcdcml databases -;md dedicated, well-trained, full-time fraud detection 
officers. Additionally, current laws prohibit the granting of asylum to any person who has engaged in 
terrorist aefivit}^ or otherwise poses a threat to the security of the United States. 

Erecting new barriers to protection within the asylum system is unnecessary and may dangerously 
impede our obligations to protect bona fide asylum seekers. 

Detention of Asylum Seekers 

The United States detains -asylum seekers, refugees, torture sur\fivors and survivors of gender or sexual- 
based Auolcnce cven^ day in jails or jail-likc settings, ’llicsc vulnerable men and women are among 
thousands of migrants apprehended by the Department of Homeland Security (DHS) each year and 
sent to immigration detention until they win their cases or are deported to tlieir countries of origin. 
Evich d-ay, the United States government detains approximately 34,000 individuals for immigration 
purposes. 

Under current immigration law, arriving asylum seekers are subject to immigration detention pending a 
determination by an Asylvim Officer regarding whetlier they have a “credible fear” of persecution as a 
result of their race, religion, ethnicity, political opinion or membership in a particular social group. 

Contrarj'- to popular opinion, individuals found fo have a “credible fear” of persecution are still 
subject to mandatory detention for further consideration of their xsylum claim by an immignition 
judge; those determined to lack credible fe-ar of persecution -are subject to removal without further 
hearing review. Tf an asylum seeker is found to have credible fear. Immigration and Customs 
Enforcement (TCE) may c-xcrcisc its prosccutori-al discretion to release the asylum seeker on parole 
pending immigration proceedings. ’Ihe snindaixls for ptrole are higli, and asylum seekers may only be 
paroled on -a case-by-case basis for “urgent humanitarian reasons” or “significant public benefits,” -and 
must be determined to present no security or flight risks. 

Harmful Impact of Current Laws, Policy and Practice 

Immigration detention negatively impacts asylum seekers in multiple ways. The psychological h-arm of 
detention on a survivor of persecution or torture has been well-documented,’ in some siruafions, the 
hardship of detention may lead a bona fide -asylum seeker to retuni to a country where he or she fears 
persecution or torture.' And, detention impedes full, fair adjudication of valid claims by creating 
obstacles to obtaining legal counsel, hindering the alnlity fo gather evidence in support of one’s claim, 
luid often forcing parricipation in court proceedings over a tclc-vidco connection rather than in person. 


^ “iorturecl <Sc Detained: Stimvor Stories for L‘.S. Imin^ratioa Detention”, Outer for Victim? <3f'lt:ircnre, Ihe l-'iiitarian 
L.nivcr?a]ist Service Committee, aiKl tlic Tortiirc Abolition and Survivor Supjxjrt C<jalition, Intcrnatituia], Nov, 2013; “fpinn 
Perseculion lo Prison: Tlic TTcalih Consccjiicnces of Tbclenlion for .Asylum Seekers”. Physicians ffjr TTiiman Riglus Hnd llie 
BelletT.ie./NYr Progi-am for SinvK'ors of Torrure, June 200.3. 

- “l.'nlocking Lilxrty A Wity horw’ard for U.S. Immigration Detention Potcy”, Ltithcran lnunigratit:>n and Refugee Service, 
Ocl, 20llal22, 


2 



156 


I'hc.' shortconiings and overly harsh response of the current system arc illustrated hv the following sfon* 
ot an Atghan asylum seeker who tied persecution by the Taliban on account of his assistance to the 

L'.S. .Army. 

To protect his family and save his own life, Ahmad fled his home country of 
Afghanistan after being targeted by the Taliban as a “U.S. loyahst” for providing 
translation assistance to the U.S. Army in 2002. When he came to the United Stares 
seeking protection and attempted to enter with a false passport, he was detained. He 
claimed asylum and was found to be eligible; he met the refugee definition, he was 
credible, and he established a w*eU-founded fear of persecution if he renirned ro 
^Afghanistan. Nevertheless, an immigration judge denied his initial asylum application 
because he did not attempt to relocate witliin Afglianisfcm before escaping to the United 
Smtes. Ahmad appealed his case. Because he was considered an “arriving alien,” he was 
not eligible for a custody determination before a judge. As an asylum seeker who had 
established a credible fear of persecution, he was eligible for parole, but ICE 
determined he was a flight risk because he lacked community ties. Ahmad 
remained in detention for more than a year before he was granted asylum and 
released from detention.^ 

Individuvils whci receive legal assistance through non-govcmmcntal organizations or information 
through the Department of Jtisticc’s Legal Orientation Program are able to overcome some of the 
harmful effects of detention. Mignmts in detention must represent themselves in immigration court fvtr 
too often- at least 80 percent of the population which includes incredibly \ai!nerable indmduals, such as 
survivors of torture, elderly persons, sun-ivors of sexual and gcndcr-bascd violence, and many persons 
with serious mcnRil health issues lack Icgjil representation. Immigration defenfion facilities are often 
located in vire-as far from detainees’ family, attorneys, community support groups, places of worship, 

■and other social services providers. 

The Department of Justice’s Executive Office for Immigration Review currently opcnites the Legal 
Orientation Program (I .OP) in partnership with the A'cra Institute ot Justice and non-governmental 
organizations to provide detained migrants at 2f> of the approxinuitc 2.50 detention facilities across the 
United States with basic legiil information about the immigration system and their rights. \X’hile not a 
substitute for legal representation, LOP helps migrants to make infomicd decisions regarding their 
cases, LOP helps to mitigate the isolation of detention by providing dctjunccs with basic information 
on forms of relief from rcmovvil, how to accelerate repatriation through the removal process, how to 
represent themselves withemt an attorney, and how to obniiti legal representation. I.OP programs have 
also been shown to reduce case processing times and costs. 

The case below demonstrates the benehts of I.OP programs to non-citi7en detainees and to the 
improved efficacy of immigration courts. 

Since 1991, Somalia has been enduring -an ongoing civil wsir. In the late 1990s. Mr. 


Unlovking Libccl\' al 42. 
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Muk;irr a young Somali boy, was living with his uncle because he had a medical condition 
that could not be addressed in his village. TTe returned to his vilkige and discovered that his 
house had been ninsackcd. 1 lis father and three brothers had been Idllcd. 1 le didn’t know where 
his mother or his eight other siblings were. TTis uncle tlien abandoned him, leaving him -all 
alone. At the encouragement of a neighbor, he escaped to X-airobi. He remained there for a few 
years, but faced repeated hanissment by the local police. 

TTe bed again in search of safety and protection passing through Europe, the Caribbean and 
South America. In April 2010, at the age of 21, he crossed the LJ.S.-Mexico border. 

Mr. -\llic would later say, “1 didn't fed safe. 'ITicrc was no (usrice, a lot of corruption. 

Mv origiiivil idea wasn't to come to the United States. 1 just needed to get out.” DHS officials 
apprehended and transferred liim to die Nortliwest Detention Center, a privately run );ul in 
Tacoma, Washington. 

Mr. Allie was afraid to return to Somalia because he was opposed to \1 Shabaab, an 
Islamic insurgent group that lias been designated as a terrorist organization by the United States 
government. Al Shabaab controls central and south Somalia- Mr. Allie thought that he would be 
targeted if he were deported. 

I'he Ntirrhwesr Immignmr Rights Project. (NWIRI^), a member of LTRS’s Communitt^ Support 
Initiative net^yirk, met Mr. Allie while providing LOP presentations. NWTRP, the local LOP 
provider, recogni/ed that he was eligible for asylum. In June 2010 Mr. Allie filled out and 
submitted his o\tm asylum application and T.OP connected him with pro bono legal counsel for 
further assistance in court proceedings. In his August 2010 asylum hearing, an immigration 
judge approved his asylum application. 1 Ic was released from jail, nearly 5 months after arriving 
to the United States. 

Had Mr, Allie not received basic legal information through TOP, he may not have known that 
he was eligible for asylum. Moreover, if he did not know about his eligibility for asylum iind 
how to fill out the application, he likely would have asked the immigration judge for more time 
to determine what his legiil option - wasting v.duable court rime and resources. 

Conclusion: The Need for Prosecutorial Discretion 

hcdcr:il immigration laws and policies should not use a blanket approach for reaching detention 
determinations, Such one-sizc-fits-.ill enforcement methods have led to more individuals l)eing detained 
than is necessary' to meet the ultimate goal of immigration detention — compliance with immigration 
proceedings. Immigration officials instead should utilixe discretion based on individual circumstances 
when making detention dererminaiions. Additionally, individuals sliould he scmcned for cligiljility for 
community-based alternatives to immigration detention. By providing a system of holistie eare tlarougla 
case management, legal assistance, housing, mcdicil care, educational opportunities, vocational training, 
spiritual support, and strong community support, these alternatives to detenhon facilitate integration 
'.uid heding from tr.iuma, iind encourage individuals to fulfill ongoing leg-al cxpccTations, 
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Ihc.' use of prosccLitori;il discretion is -;i longstimding and non-controvcrsial principle of law 
enforcement that allows officers and iigents to prioriti?:e their actions and expenditures and that both 
the Supreme Court and Congress have recogni 2 cd 5is a legitimate exercise of executive authorit)'. I'o 
•achieve principles of good governance, the exercise of discretion must be consistently and transparently 
utilized. 

f or additional information, please sec our fact sheet on asylum and asylum-seekers or contact Nora 
Skelly, I JRS Assistant Director for .Advocacy at iiskeiiyif aHr s.org or 202.626.7934. 
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cws 


Church World Service statement for the Congressional Record pertaining to the 
House Judiciary Committee Hearing on Tuesday, February 11, 2014 

Church World Service (CWS), a 67-year old humanilanan organization, affirms the value lhal the asylum 
system brings to persons lleemg persecution, and to this nation as a viihole. Since 1946, CWS has helped 
more than 800.000 refugees, asylees and eniranis find a new life in the United Slates. 


The United Slates has a rich history of opening its doors to those fleeing persecution and violence. We 
urge Congress to safeguard this tradition by ensuring that the U.S. asylum system is accessible to 
individuals who need protection and reflects the humanitarian principles lhal have made the United Slates 
a beacon of hope for so many. 

The standards for a grant of asylum are narrow, strict and rigorous under U S. immigration law. Over the 
years, the U.S. government has continuously fine-tuned the system to curb fraudulent and frivolous 
claims and maximize domestic security, while protecting bona fide applicants. In 1996, the Illegal 
Immigrant Reform and Immigration Responsibility Act (IIRIRA) made significant changes to the asylum 
system, including strict security provisions. In 2005. the Real ID Act again increased standards of proof 
for asylum seekers. 

Today, the Department of Homeland Security (DHS) has strong anti-fraud mechanisms to ensure the 
inlegrity of Ihe asylum system, including but not limited lo: 

• Multiple Identity and security checks in inter-agency databases 

• Mandatory FBI biometric checks in multiple databases of the applicant's fingerprints and photographs 

• Additional biographical screening by Ihe National Counterterrorism Center (NCTC) since August 20 1 1 

• Mandatory supervisory review of all decisions; random case assignment; fraud detection and inter- 
agency national security teams; trained document experts; forensic testing of documents; and 
interpreter monitors 

Despite recent increases, between 1996 and today, there has been a large decrease In overall asylum 
claims: 201,170 individuals claimed asylum m 1996, but only 63,829 in 2009. Time-senes data shows that 
asylum claims and approval numbers have cycles in which they increase and decrease, usually lied lo 
crises lhal cause people lo seek protection The recent increase in asylum claims generally represents a 
rise in persecution and violence due to economic, social and politicai changes in countries of origin. 


Refomts should be enacted lo strengthen the system, reduce backlogs, and ensure efficieni processing. 
Immigration courts and other processing bodies need adequate resources in order lo adjudicate claims in 
a timely manner. Attempting lo reduce backlogs by limiting access to protection, however, would be 
inconsistent with the purpose of the asylum system and our values as a nation As Ihe first step of Ihe 
asylum process, Ihe credible fear screening process is a critical safeguard designed lo assess individuals 
need lor protection to avoid reluming them to dangerous situations in which they could be killed, tortured 
and subject lo increased persecution Additional restrictions to the credible fear process would inevitably 
screen out bona fide applicants. As changes are considered to Ihe credible tear screening or asylum 
system overall, we must ask if if is acceptable tor our nation, founded on principles of freedom and 
equality, lo deny a victim of human trafficking, a persecuted religious minority, or a tortured pro- 
democracy activist an opportunity lo have their story heard and seek protection, 

CWS is committed lo working with all members of Ihe House and Senate to improve access lo Ihe life- 
saving protection mechanism that is Ihe U.S. asylum system To ensure lhal ihe United Stales is meeting 
our international obligalion and living up to our best potential as a nation, ii is crucial lhal any reforms 
made to this system do not create barriers lo protection for individuals who would face persecution and 
violence should they return to their home countries. 
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HIAS 

Welcome the stranger. 

Protect the refugee. 

statement submitted to the Subcommittee on Immigration and Border Security, 
Committee on the Judiciary of the U.S. House of Representatives Hearing on 

"Asylum Fraud: Abusing America's Compassion?" 

February 11, 2014 

Throughout our history, America has been defined by our generosity toward those who seek a 
safe haven from oppression. An asylum system that is fair, effective and humane honors our 
country's history and reflects the deeply-held American tradition of offering a chance at a new 
beginning to those who seek safety and freedom. 

In the aftermath of World War II, when the price for keeping doors closed to refugees was 
starkly clear, the international community adopted the 1951 United Nations Convention 
relating to the Status of Refugees, which to this day defines who is a refugee and what legal 
protection a refugee is entitled to receive and is the basis for U.S. refugee and asylum law. 

The United States incorporated these protections into our own laws, and they have been the 
foundation of our asylum system for decades. Actions by Congress to curtail access to asylum 
in the United States would be inconsistent with international and U.S. law and send a 
dangerous message to countries around the world that are likely to follow our lead and close 
their doors to asylum seekers. 

HIAS believes that national security and a humane and fair asylum system are compatible. 
National security is not enhanced when our anti-terrorism laws needlessly deny protection to 
refugees and asylum seekers who have no real connection to terrorism and who are fleeing 
some of the most brutal regimes and violent conflicts on earth. 

A critical purpose of the Immigration and Nationality Act Is to give refuge to persons fleeing 
persecution but not to those who pose a threat or danger to the United States. In discussing 
the REAL ID Act, Representative Sensenbrenner stated that the intent of Congress in passing 
the USA PATRIOT Act and the REAL ID Act was to keep out persons who intended to cause harm 
to the United States while "protecting honest asylum seekers.” 
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The terrorism-related inadmissibility grounds -or "TRIG" - that were expanded by the USA 
PATRIOT Act and the REAL ID Act, bar any individual who has provided what the law terms 
"material support" to terrorists from entering the United States, Leading organizations in the 
Jewish community were at the forefront of efforts to enact a tough ban on material support for 
terrorist organizations as well as sanctions against the states that sponsor them. However, for 
more than 10 years, the TRIG provisions have been used to exclude victims of terrorism, some 
whose very struggle to be free now makes them inadmissible to the United States. 

Terrorism as defined by law includes acts intended to intimidate or coerce a civilian population 
or to influence the policy of a government by intimidation or coercion. Common definitions of 
terrorism do not include paying a ransom to obtain the release of a kidnapped child. Common 
definitions of terrorism do not include selling food at a restaurant, hosting family members for 
a night, or treating the wounded. 

Common definitions of terrorism also do not include the use of justifiable force to repel attacks 
by forces of an illegitimate regime. The concern underlying the creation of the Tier III category 
of "non-designated" terrorist organizations was to give the government the ability to deal with 
newly emerged or newly discovered dangerous groups and their supporters without having to 
wait for a designation process. The U.S. government should not exclude people for support to 
or membership in "Tier III" organizations that it would never designate as terrorist 
organizations because their activities fall within the scope of legitimate self-defense and pose 
no danger to the security of the United States. 

The Bush Administration attempted to minimize the impact of these broad provisions on 
refugees and asylum seekers by issuing exemptions for individuals who provided support to 
Burmese religious and ethnic minority groups who resisted the brutal Burmese regime. In 
2008, Congress legislatively exempted these Burmese groups from the TRIG bars, and also 
exempted Cubans who provided support to individuals and groups who fought against Fidel 
Castro, Hmong and Montagnards who fought with U.S. forces during the Vietnam War, and 
members of the African National Congress. 

In addition to exempting certain groups, in 2008 Congress granted the Administration 
additional discretionary authority to issue exemptions in cases where the TRIG bars were 
having the effect of excluding refugees and asylum seekers unfairly labeled as "terrorists." This 
provision had bipartisan support in the House and Senate and was negotiated by Senators 
Patrick Leahy and Jon Kyi, 

In the following years, the Obama Administration issued exemptions that have authorized 
Department of Homeland Security officials, in their discretion, to exempt individuals who 
provided "support" or engaged in other activity under duress, provided medical care, or were 
members of certain designated groups - including the Iraqi uprising. These were all carefully 
considered, reasonable and appropriate steps to help resolve the longstanding TRIG problems 
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that have barred so many asylum seekers and refugees from obtaining protection and reuniting 
with family in the United States. 

Recent actions by the Administration to grant discretionary authority to DHS adjudicators are 
consistent with both national security and providing protection to individuals who seek asylum 
in the United States. Last week, the Obama administration issued exemptions authorizing DHS 
adjudicators to exempt those who provide "insignificant" assistance, who engaged in certain 
routine commercial or social transactions, or who provided certain humanitarian assistance to 
an undesignated (Tier III) terrorist group. Exemptions can also be Issued for those who were 
pressured to provide support. 

In order to qualify for either of these exemptions, an applicant must pass all relevant 
background and security checks, fully disclose to the U.S. government all information about the 
activity, and not have provided material support to activities that he or she knew or reasonably 
should have known targeted noncombatants, U.S. citizens, or U.S. interests. There are 
numerous other requirements and limitations imposed on DHS adjudicators that will ensure 
that only those who merit an exemption receive one, including that the individual poses no 
danger to the safety and security of the United States. 

Shockingly, under today's laws, Jews who bravely resisted and survived Nazi terror would be 
excluded from refuge in the United States. Under current policy, the Warsaw ghetto uprising 
would have been considered "terrorist activity" because it involved the use of weapons against 
persons or property for reasons other than for "mere personal monetary gain." 

Congress' failure to amend the overbroad terrorism definitions and TRIG provisions that bar 
asylum seekers and refugees who have no connection to terrorism under the common 
understanding of the term, along with the Administration's failure to fully use the authority 
granted by Congress in 2008 to grant exemptions to asylum seekers and refugees who pose no 
threat to the United States, undermine America's leadership in the realm of refugee protection 
and could ultimately undermine the international regime of refugee protection itself. In 
addition, U.S. foreign policy interests are ill-served when we suggest to oppressive governments 
and brutal terrorist groups that their victims are considered "terrorists" by the United States 
rather than refugees . 

Even if the Administration fully exercises its authority under the law— which to date it has not— 
the law will continue to bar deserving refugees from admission to the United States. HIAS 
strongly believes that the Administration and Congress should work together to immediately 
amend the law to ensure that innocent victims are not branded as "terrorists" and refused safe 
haven. 
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Mr. Chairman, Ranking Member Lofgren, Members of the Subcommitee on Immigration and 
Border Security of the House Committee on the Judiciary, thank you for the opportunity to 
submit a statement on today's hearing on fraud in the asylum system. 

The Office of the United Nations High Commissioner for Refugees (UNHCR) was established on 
December 14, 1950 by the United Nations General Assembly. UNHCR, as the UN Refugee 
Agency, is mandated to lead and co-ordinate international action to protect and find solutions 
for refugees around the world. Its primary purpose is to safeguard the rights and well-being of 
those fleeing persecution. It strives to ensure that everyone can exercise the right to seek 
asylum and find safe refuge in another country, with the option to return home voluntarily, 
integrate locally or to resettle in a third country. UNHCR has been entrusted by the United 
Nations General Assembly with the mandate to provide international protection to refugees 
and, together with Governments, to seek solutions to the problem of refugees.^ With more 
than 60 years as the global authority on refugee protection, we also bring to bear notable 
experience and expertise in this area. Under its expertise and mandate, UNHCR has produced 
volumes of procedural and substantive guidance on refugee status determinations. We have a 
particular interest in the subject matter raised by this hearing. 

The United States has a proud and long-standing tradition of protecting and welcoming victims 
of persecution. As members of this Subcommittee have noted, the United States has long stood 
firm as a beacon of hope for the persecuted since the nation's founding. Ensuring the integrity 
of its asylum system is essential to keeping that beacon lit. This includes having in place robust 
procedures to ensure that those fleeing persecution because of their religion, race, political 
beliefs or other grounds can access international protection. 

The United States' asylum procedures are guided by the foundational responsibilities derived 
from international and regional refugee instruments, notably its obligations as a Member State 
to the 1967 Protocol Relating to the Status of Refugees, which expands the definition of a 
refugee and incorporates the key substantive provisions of the 1951 Convention Relating to the 
Status of Refugees (the Refugee Convention), international human rights law and humanitarian 
law, as well as relevant UNHCR Executive Committee Conclusions.^ The United States is also a 


^ UN General Assembly^ Statute of the Office of the United Nations High Commissioner for Refugees, 14 December 
1950, A/RES/428{\/), at: http://www.unhcr.org/refworld/docid/3ae6b3628.html . UN General Assembly, Protocol 
Relating to the Status of Refugees, 30 January 1967, United Nations, Treaty Series, vol. 606, p. 267, available at: 
http://www.unhcr.org/refworld/docid/3ae6b3ae4.html . Paragraph 8 of UNHCR's Statute confers responsibility on 
UNHCR for supervising international conventions for the protection of refugees, whereas the 1951 Convention 
relating to the Status of Refugees ("the 1951 Convention") and its 1967 Protocol relating to the Status of Refugees 
("the 1967 Protocol") oblige States to cooperate with UNHCR in the exercise of its mandate, in particular 
facilitating UNHCR's duty of supervising the application of the provisions of the 1951 Convention and 1967 
Protocol (Article 35 of the 1951 Convention and Article II of the 1967 Protocol). UNHCR's supervisory responsibility 
extends to all States Parties to either instrument, including the United States (U.S.). 

^ Refugee Act of 1980, 8 U.S.C. 1522, as amended. Public Laws 96-212, 97-363 and 99-605. Notably Conclusion No. 
8 (XXVIII} 1977, on the determination of refugee status (A/AC.96/549, para. 53.6); Conclusion No. 30 (XXXIV) 1983 
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founding and influential member of UNHCR's Executive Committee^ (ExCom), which holds the 
responsibility of issuing Conclusions to guide the policies, practices and positions of UNHCR, 

In turn, UNHCR, under its mandate, is legally responsible for advising the United States 
regarding the procedure and the safeguards its system contains. The intention is to assist the 
United States in identifying and implementing the core elements necessary for fair and efficient 
asylum decision-making in keeping with international refugee protection principles. This 
includes UNHCR's position with regard to fraudulent asylum claims. 

Detecting and deterring fraudulent asylum claims is a legitimate and shared concern of 
UNHCR and countries of asylum like the United States. 

UNHCR has long recognized that Member States to the Refugee Convention, including the U.S., 
have legitimate concerns that their asylum systems be able to respond effectively to misuse. 
Fraudulent claims utilize valuable resources that should otherwise be dedicated to ensuring 
access to protection for the vast majority of asylum-seekers who are not seeking to abuse the 
asylum system. These claims also foster negative perceptions of asylum-seekers, jeopardizing 
the goodwill and welcome in receiving countries and communities. In this way, fraud in any 
asylum system jeopardizes refugee protection. For these reasons, well-developed and 
resourced procedures to detect fraudulent claims are a hallmark of any robust asylum system. 
Critically, though, such measures must include vigorous procedural safeguards to ensure that 
refugees are not denied access to asylum procedures and protection.'’ Failure to provide such 
safeguards "may result in flawed decisions which will defeat the objective of a fair and efficient 
asylum procedure and may prolong proceedings before the appeal instance."^ 

As a refugee status adjudicator, UNHCR also understands the profound importance of the 
detection and prevention of fraud in the asylum system. As of 2007, UNHCR conducted refugee 
status determinations (RSD) in some 75 countries, making decisions for 48,745 people. UNHCR 
has incorporated fraud detection in conducting our own refugee status determinations. We 
also provide technical assistance to countries in balancing international protection and fraud 
detection in their own asylum procedures. 

In our experience, cases that may seem to indicate fraud will not, in fact, be fraudulent. This is 
particularly true in the context of use of fraudulent identity documents to facilitate an asylum- 
seeker's flight to safety, UNHCR has long recognized that asylum-seekers are often compelled 


(A/AC. 96/631, para. 97.2), on the problem of manifestly unfounded or abusive applications for refugee status or 
asylum. 

^ For the current composition of UNHCR's Executive Committee, see 
http://www.unhcr.org/page5,r49c3646c89.htmi 

^ See UN High Commissioner for Refugees (UNHCR), A Thematic Compiiation of Executive Committee Conclusions, 
6th edition, June 2011, Conclusions 28 and 30, June 2011, available at: 
http ://www.refworld.Drg/dodd/4f50cfbb2. htmj 
^ fill, http://www.refworld.org/pdfid/4bf67f3l2.pdf. 
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to use false identity documents to flee their countries.® This is the result of either inability to 
obtain the documents in time for flight or the fact that it is the asylum-seeker's own 
government that she fears. 

Fair and efficient asylum procedures represent the best way to protect against fraudulent 
asylum claims. 

The United States has recognized that 

while measures to deal with manifestly un-founded or abusive applications may 
not resolve the wider problem of large numbers of applications for refugee 
status, both problems can be mitigated by overall arrangements for speeding up 
refugee status determination procedures, for example by: (I) allocating sufficient 
personnel and resources to refugee status determination bodies so as to enable 
them to accomplish their task expeditiously, and (ii) the introduction of 
measures that would reduce the time required for the completion of the appeals 
process.^ 

Fair and efficient procedures are an essential element in the full and inclusive application of the 
Refugee Convention. They enable States to effectively identify those who should benefit from 
international protection under the Refugee Convention, and those who should not. The U.S. has 
acknowledged their importance by recognizing the need for all asylum-seekers to have access 
to them.® 

The United States asylum system stands out globally in its range of anti-fraud detection 
measures. Moreover, the consequences for submitting a fraudulent claim in the United States 
are high: a permanent bar to future immigration benefits. The largest challenge to these anti- 
fraud measures, though, is insufficient resources to quickly and fairly adjudicate claims for 
asylum. The U.S. House of Representatives Committee on the Judiciary Committee consistently 
recognizes the burden that substantial backlogs in the U.S. asylum adjudication system - both 
at the asylum officer and at the immigration court levels. Many asylum-seekers wait years for a 
final determination in their cases - fostering uncertainty and limbo for those in need of 
protection, and providing an incentive to those who would seekto abuse the asylum system for 
purposes counter to refugee protection. Providing adequate resources to asylum adjudicators 


® "As to the use of forged or counterfeit documents, it is not the use of such documents which raises the 
presumption of an abusive appiication, but the applicant's insistence that the documents are genuine, it shouid be 
borne in mind in this regard that asylum-seekers who have been compelled to use forged travel documents will 
often insist on their genuineness untii the time they are admitted into the country and their appiication examined. 

^ UNHCR, A Thematic Compilation of Executive Committee Conclusions, 6th edition, June 2011, Executive 
Committee Conciusion 30, June 2011, available at: http://www.refworld.orE/d oc id/4f50cfbb2.h tmi 
“ Conciusion No. 81 (XLVIil) 1997, para, (h) {A/AC.96/895, para. 18); Conclusion No. 82 (XLVIll) 1997 
para.(d}(iii} (A/AC.96/895, para. 19); Conclusion No. 85 (XLIX), 1998, para, (q) (A/AC. 96/911, para. 21.3). In mass 
influx situations, access to individual procedures may not, however, prove practicable. 
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promotes fair and efficient processes that deter fraudulent claims while protecting those in 
need. 

Fraudulent claims for protection and failed claims for protection should not be conflated. 

UNHCR recognizes that some unscrupulous or desperate people may attempt to knowingly 
deceive the asylum system to try to gain status by fabricating a claim for protection. Other 
asylum-seekers legitimately fear return to their home countries but are nonetheless 
unsuccessful in presenting their claim. This may be the result of a range of factors: the situation 
they fear falling outside the scope of refugee protection; a lack of legal orientation or 
representation; and the limitations that detention places on an asylum-seeker’s ability to 
prepare her claim, among others. It is important to note that this circumstance is distinct from 
those who submit fraudulent claims for refugee protection. The former has truthfully submitted 
a claim for international protection but has not met her burden, while the latter has attempted 
to abuse the system with a false claim for protection. A robust, fair and well-resourced asylum 
system would identify both claims as not in need of international protection, and would adopt 
distinct procedures for dealing with each type of claim. 

Responses to an influx of asylum-seekers from a specific country or region of the world must 
be considered through an international protection lens. 

In accordance with international refugee protection obligations, increases in asylum-seekers 
from specific countries or regions of the world must be viewed in light of the United States' 
international protection obligations. Gaining a complete protection picture by analyzing country 
conditions to identify potential forced displacement dynamics, or other situations of peril such 
as human trafficking, is a critical first step in adopting law and policies in response to an 
increase in asylum claims. 

As an adjudicator of claims for international protection, UNHCR must investigate and 
understand the dynamics of displacement underlying asylum-seekers' claims for protection. 
This is the case in our large scale operations like our response to the Syrian refugee crisis, as it 
also in countries like the United States that receive significant but much lower numbers of 
asylum-seekers. UNHCR recently informed the House Judiciary Committee of its work to 
understand the root causes of the increased displacement of Central American and Mexican 
women, men and children. UNHCR is examining and documenting the security situation in the 
region and asylum-seekers' reasons for leaving. 

UNHCR's offices in Central America, Mexico, the United States of America and Canada have 
noted the deterioration of security and high levels of violence in Central America as a major 
driver of regional displacement. Our first study on this identified the emergence of new forms 
of displacement caused by new forms of violence resulting from the increase in violence at the 
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hands of transnational, armed criminal organizations.^ In it, UNHCR found that violence, and 
the threat of it, forcibly displaces an increased number of individuals from Central America and 
Mexico. Individuals, families and children are also increasingly fleeing other conditions such as 
political unrest and lack of meaningful redress for abuses committed. 

While nefarious parties may attempt to abuse the asylum system to their favor, it should not be 
overlooked that growing and very legitimate protection claims are being identified among the 
Central American and Mexican populations throughout the region. Consistent with 
international obligations under the Refugee Convention and its 1967 Protocol, those claims 
must be heard. In this context, many are in need of accessing fair and efficient asylum 
procedures. It is critical that any law or policy response to this increased displacement contain 
robust, well-resourced protection screenings and determinations. 

Conclusion 

UNHCR profoundly appreciates the United States' long-standing global leadership in refugee 
protection. The American people stand as an example in compassion and generosity toward 
those fleeing persecution, and that example does not go unnoticed by other countries around 
the world on how these populations are treated. UNHCR understands and supports the United 
States' need to prevent, detect and discourage fraudulent claims, though any measures taken 
to do so must also weigh the profound obligation to ensure that asylum-seekers have 
meaningful access to asylum procedures. Striking this balance is a matter of life and death. 

Fraud detection, more efficient procedures, and better-informed asylum decisions and policies 
are good practices in the United States that would discourage abuse of the system and 
encourage improvement to the institution of asylum the world over. Any negative response and 
increased barriers to meaningful asylum procedures would very likely have the opposite effect, 
leaving those in need of international protection without it and those who would defraud the 
asylum system seeking other avenues for doing so. Understanding broader regional security 
and protection dynamics and ensuring adequate resources for a fair and efficient asylum 
system is the best prescription for preventing fraud and ensuring the integrity of an asylum 
system. 


^ UNHCR and International Centre for the Human Rights of Migrants, "Forced Displacement and Protection Needs 
produced by new forms of Violence and Criminality in Central America," May 2012, available at 
http:/ /w vvw'.acnur.org/t3/fiieadmin/Document Qs/BDL/2012/89 32.pdf?v^ew=l (in Spanish}. 
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The 

CENTER lor 
VICTIMS ot 
TORTURE 


Submission to the U.S. House of Representatives Judiciary Subcommittee on 
Immigration and Border Security: 

"Asylum Fraud: Abusing America's Compassion?" 

Tuesday, February 11, 2014 


Introduction : 

The Center for Victims of Torture (CVT) is an international non-profit organization that provides 
rehabilitation services to survivors of torture and severe war atrocities. Since its founding in 198S, CVT 
has extended care to nearly 25,000 survivors at our healing sites in Minnesota, Africa and the Middle 
East. CVT would like to express its gratitude to the House Judiciary Subcommittee on Immigration and 
Border Security for the opportunity to submit testimony and encourages the Subcommittee to have a 
thoughtful discussion of steps Congress can lake to improve the asylum process. 

Survivors of Torture Seeking Asylum In the United States : 

CVT believes in preserving the integrity of asylum adjudications and understands the importance of 
measures designed to deter and prevent fraud, as well as to protect national security and community 
safety Preventing fraud and providing asylum applicants with access to a fair and efficient adjudication 
process are not mutually exclusive. The current backlogs and wait times in the immigration courts 
undermine fraud prevention and refugee protection— simultaneously making the system vulnerable to 
abuse while denying applicants meaningful access to the process. 

The United States should be proud of the thousands of lives that are saved every year through its asylum 
system— for refugees facing political, religious and other forms of persecution, fleeing from their 
country is often a matter of basic survival, not a choice, and the U.S. asylum system can be a lifeline. At 
our clinic In Minnesota, CVT's clients share accounts of being subiected to rape, beatings, mock 
executions, blindfolding, electroshock, forced starvation or food deprivation, and other brutal forms of 
torture. As a government's use of - or acquiescence to - the practice of torture is often indicative of 
broader human rights violations and abuses of power, refugee survivors of torture are often fleeing 
situations in which war, military dictatorships, organized violence, massacres, disappearances or other 
gross violations of human rights have occurred. 

As we learn of the painful experiences that brought them to the United States, CVT sees first-hand the 
ways in which refugee survivors of torture are able to rebuild their lives. We also see how refugees who 
came to the United States In search of protection frequently find themselves navigating a confusing 
labyrinth of complicated laws and legal procedures In an asylum adjudication process that takes months 
or years. CVT's clients regularly describe agony and dread associated with waiting extended periods of 
time before having their asylum cases heard in the immigration courts. During that time, they remain 
separated from family members. Their housing is often unstable or unsafe, making them vulnerable to 
exploitation. Throughout this period of waiting, they live In constant fear of being returned to the 
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country in which they were tortured. When a survivor of torture's life remains in this state of limbo, the 
trauma is ongoing and the instability may exacerbate symptoms of depression, anxiety or other 
conditions they may be suffering. Currently, the average length of the wait time In the immigration 
courts is 570 days.^ 

As the Committee examines this important question of asylum fraud, CVT offers a series of 
recommendations for steps Congress can take to improve the system overall, while helping those who 
have genuine asylum claims move more smoothly— and less traumatically- through the process. 

Recommendations ; 

Increase personnel in both U.S. Citizenship and Immigration Services (USCIS) and the Department 
of Justice/Executive Office for Immigration Review (EOIR). Properly staffing the adjudication 
functions of the U.S. immigration system Is critically important to reducing the backlogs and wait 
times. More personnel in both the USCIS Asylum Division and the EOIR immigration courts will allow 
much quicker adjudication of asylum claims. 

Provide legal counsel and legal information for individuals in immigration proceedings. The high 
numbers of individuals appearing in proceedings without counsel contributes to the backlog in the 
immigration courts as judges are forced to guide prose individuals through immigration court 
proceedings, often through an interpreter, sometimes issuing continuances to give individuals time 
to find counsel. The American Bar Association concluded that "enhancing access to quality 
representation promises greater institutional legitimacy, smoother proceedings for courts, reduced 
costs to government associated with pro se litigants, and more just outcomes for noncitizens."^ 
While not a substitute for legal representation, EOlR's Legal Orientation Program (LOP) contracts 
with nonprofit organizations to educate immigrants In removal proceedings about basic immigration 
law and procedure. By helping individuals make Informed decisions, LOP results in fewer court 
hearings and less detention time.^ LOP should be expanded nationwide. 

Eliminate the asylum filing deadline. The asylum filing deadline is an arbitrary procedural hurdle 
that contributes to the backlog in the Immigration courts by funneling genuine asylum applicants 
from the USCIS Asylum Office into the Immigration courts. The filing deadline adds an 
administrative step that mandates asylum officers and Immigration judges determine whether an 
asylum seeker can prove by clear and convincing evidence that she entered the United States within 
one year of applying for asylum. This blunt Instrument creates inefficiencies without providing any 
additional security or protections against fraud. 


Please contact Annie Sovcik, Director of the Washington Office at the Center for Victims of Torture, at 202/822- 
0188 or asovcik@cvt.org with any questions. 


^ Immigration Court Backlog Tool, Traclmmigration, Syracuse University, 
http://'trac.5vr.edu/phptoois/imrnigrat ion/court backlog/ (last accessed February 10, 2014). 

^ American Bar Association Commission on Immigration, Reforming the Immigration System: Proposals to Promote 
Independence, Fairness, Efficiency, and Professionalism in the Adjudication of Removal Cases (2010), at ES 39-40. 

^ Legal Orientation Program: Evaluation and Performance Output Measurement Report, Phase II, Vera Institute of 
Justice, at iv(Mav 2008) available at httD://www.iustice.gov/eoir/ret3Qrt5/LOPEvaiuatiQn-fin3LDdf 
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Statement from the Torture Abolition and Survivors Support Coalition 
(TASSC) International 

February 11, 2014 

Chairman Bob Goodlatte, Ranking Member John Conyers and Members of the House 
Judiciary Committee 

TASSC Internationai weicomes this opportunity to submit testimony to the U.S. 
House of Representatives Judiciary Committee on the poiiticai asyium process. TASSC was 
founded in 1998 by Sister Dianna Ortiz, an American nun who was teaching Guatemaian 
chiidren in 1989 when she was brutally tortured and raped by Guatemalan security forces. 
TASSC is a unique organization founded, led and inspired by torture survivors, with the 
goal of improving the lives of survivors in the United States and ending the practice of 
torture worldwide. 

It hosts a pro bono asylum program for asylum seekers and provides a variety of 
supportive services including housing and employment counseling and referrals to a 
variety of health Institutions. The organization also has a survivor-informed advocacy 
program that enables survivors to heal psychologically while they educate the public and 
policymakers on the effects of torture, immigration detention and other policies on 
survivors. 

TASSC understands the concerns of the subcommittee regarding some abuses in the 
asylum process. But we want to share stories of bona fide asylees and asylum seekers with 
the Committee so that the United States continues to protect asylum seekers and refugees 
who have been persecuted, tortured, and subject to unspeakable horrors by their own 
governments. We aiso wouid like to provide information about their experiences in U.S. 
immigration detention. Spending months in the jail-like facilities used by ICE (US 
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Immigration and Customs Enforcement) can retraumatize survivors, bringing back 
memories of torture and powerlessness. Details of retraumatization are documented in 
Tortured & Detained: Survivor Stories ofU.S. Immigration Detention, a report issued in 
November 2013 by TASSC, The Center for Victims of Torture, and The Unitarian 
Universalist Service Committee. 

The Washington DC metropolitan area has a sizeable African immigrant community. 
Africans made up 11 percent of the total immigrant population in 2005 according to the 
U.S. Census Bureau, so it is not surprising that the majority of TASSC survivors are African. 
What follows are stories of three TASSC survivors from three African countries: Ethiopia, 
Cameroon and Eritrea. Names have been changed to protect their identities. 

Marie 

Marie had never heard of political asylum when she crossed the U.S. -Mexican border five 
years after escaping from prison in a repressive African country. She had never been 
involved in politics. Marie was abducted, raped and tortured by government agents only 
because of her father's activities with an opposition political party. She became pregnant in 
prison and was forced to give birth there. She and her baby finally escaped and Marie 
managed to arrive in the United States. She was terrified of being deported back home, 
although she was a legitimate candidate for political asylum. But she spent months in 
detention, in a large room without private toilets and showers, before finally being 
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Mesfin 

Mesfin was a university graduate and church deacon. He was chosen to observe elections in 
his country because he was a respected, non-political person. A week before the election, 
ruling party officials warned him that he had to help ensure a victory for their party or 
there would be serious consequences. Mesfin is a deeply spiritual Christian who places an 
enormous value on integrity and refused to falsify election results. Shortly after the 
election, ruling party representatives "visited" his home and dragged him off to prison, 
keeping him there 20 days. After being released, he was harassed for three years - he could 
not renew his government identification and was forced to close his business. Finally he 
decided to leave his country. He entered the United States, requested asylum and was 
detained for almost six months in a San Antonio detention center. Mesfin was granted 
political asylum in 2011. 

Haile 

Haile is a Catholic charismatic from Eritrea, who was persecuted for his religious beliefs. 
Eritrea has four "official” religions — Sunni Islam and the Eritrean Orthodox, Roman 
Catholic and Evangelical Lutheran Churches. Since 2002, unrecognized churches such as 
Catholic charismatics and Pentecostals have been effectively banned. The U.S. Commission 
on International Religious Freedom's 2013 Report placed Eritrea in its Tier 1 category, 
made up of countries which engage in "particularly severe violations of religious freedom." 
When Haile arrived in the United States, he requested asylum, but he was detained by 
agents of the U.S. Customs and Border Protection. They handcuffed him, put chains around 
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his waist and legs and forced him to sleep in an ice-cold holding cell before detaining him in 
the South Texas Detention Center for six months. 

We want to thank the Judiciary Committee for considering the testimony of TASSC 
torture survivors. Our country has a long history of providing refuge to people who have 
been persecuted because of their race, religion, nationality, political opinion or 
membership in a particular social group. We hope that the United States will continue this 
tradition, especially for torture survivors, refugees, and other vulnerable immigrants, as 
you review the asylum process. 

Contact Information: Andrea Barron atAndrea@tassc.org (www.tassc.org) 
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NATIONAL 
IMMIGRANT 
JUSTICE CENTER 

A HEARTLAND AiJANCE PROGRAM 

Statement of 

Mary Meg McCarthy, Executive Director 
Heartland Alliance’s National Immigrant Justice Center 

House Committee on the judiciary' 

Subcommittee on Immigration and Border Seairity 
Hearing on ^Asylum Fraud: Abusing America’s Compassion?” 

February 11, 2014 

Chairman Gowdy, Ranking Member Ixjfgrcn, ;ind members of the Sulxiommittee on Immigration 
and Bonier Security of the i louse Committee on the Judiaiin': 

\s A national Ic.ider in asylum law ^ind polic)\ 1 leartland Mhance’s Nahtmai Immigrant Justice 
(x’ntor (NIjC) appreciates the oppommit)' to submit testimony for today’s hearing. W’c share the 
siil)Commirtee’s interest in ensunng that our asylum system operates with integrity to provide life- 
saving protection u i .asylum seekers fleeing persecution. 

NIJC IS A nonp^)vemmennil organization dedicated to safq^arding the nghts of noncitizens. With 
offices in Chicago, Induma. and W .whington. D.C., NIJC advticates for immignints, refugees, .isylum 
seekers, and victims of human trafficking tlirough direct leg.il rcpRseniation, policy mform, impact 
liti^ition, and public education. NIJC .ind its network of 1,501) pn /mo attorneys provide Icg.il 
counsel to approximately lOJKiO noncitizens annually. At .my given time, NTJC has more th-.m 200 
open asylum c.vses, most of which arc placed with ptv bono .attorneys. NIJC carefully screen.s cvich 
potential client’s legal eligihilit)' and prrfvides cacli piv hono attr^mey with intensive legal training and 
ongoing tcchnicil suppc»rf. NIJ(^ arpresents clients seeking asylum affiimitively before L’.,S. 
Citizenship and Immigration Services (USCIS) as well as clients seeking asylum in removal 
proceedings before an immigraritm judge, some of whom are deraincd by U.S. Immigranon and 
Custciras I’jaforccment (ICE). NljC^ also provides appellate representation for asylum seekers 
before the B<i;ird of Iminigration Appeals ;md the federal c^xirts of appeals, mcluding the Supreme- 
Court. 

NIJC has played a major role in advocating for reform of the immigration system. .-Xs the co- 
convenor of the ICE-Nongovcmmental Organization (NGO) E.nfcrcement and Detention W orking 
Group, NIJC facilitates advocacy ;uid open dialogue between ICE and human riglits organizarion.s, 
legal ^ud providers, and immigrant nghts groups. W'ith a nabonal membership of more than 1(10 
NGOs, the Working Gn»up .advooifes for the full pnOfCtion of intemation.illy recogiaized human 
rights, constitutional .ind sratutory due pr*x:css nghts, ;md humane treatment of noncitizens. NI)C 
also participates in flu* .Asylum Working Gninip and w.is ,i founding member of the Asylum 
litigation W orking Group, 'fhese entihea exist to monitor tlie creation ;md implemennitKin of laws 
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and policies tliat impact asylum seekers. NlJC’s years of experience advocating on behalf of 'asylum 
seekers through legal representation and advocacy, while collaborating with colleagues throughout 
the country and internationally, gives us a unique perspective on the asylum system and its 
relationship to U.S. obligations under domestic and international law. 

'ihe United States Iras a proud legacy of protecting people who have been persecuted. Our system is 
based on changes made following the Second World War when our restrictive policies prevented 
thousands ot indicnduals escaping persecution, including genocide in Furope, from obtaining 
protection. Consequently, Congress passed the Displaced Persons Act of 1948, which allowed 
400,000 Europeiui refugees to resettle in the United States. The law mtirked a ttirning point in U.S. 
refugee policy 'and set a precedent for granting protection to future populations. 

This testimony prowdes an assessment of the current asylum system and its on-the-ground impact 
on individuals seeking protection in the United States. It also provides recommendations to ensure 
th'at individuals seeldng protection continue to have access to ^isydum ;us gu;iranteed under domestic 
and intematiofval law. Because XTJC already addressed the first step in the asylum process, the 
credible fear interview, in written testimony for the December 2013 U.S. House Judici'ary 
Committee Hearing dedicated to that part of the system, this testimony focuses on tlie system 
asylum seekers face once they have passed tlieir preliminary' intemew’-s.^ 

1. The Asylum System is Robust 

The United States is committed to ensuring that individuals on our soil arc not returned to a country 
where their life or freedom would be threatened, while also maintaining our n'atiomal security, 'ihe 
asydum system is designed to semtinize asylum seekers in order to ensure the decision to offer 
protection is an infomicd one. Under existing law, asylum seekers must demonstrate they possess a 
well-founded fear of persecution in their country’’ of origin based on one of the following protected 
grounds: race, religion, nation'..ilify, membership in a p^irticuhir social group, or polirici.il opinion.^ 
Safeguards exist to prevent individuals who could pose a risk to public safem or national security 
from being granted -asylum, 'ihe Immigration and Nationality Act (INA) prohibits granting -asylum 
to individuals who participated in the persecution of other people; indi\hduals who have been 
contacted of serious crimes and arc identified as dangers to the cominuniry-; or to indndduals 
classified as dimgers to national security^ Asylum applicants are subject to extensive background 


^National Immigrant Justice Center testimony to the U.S. House Judiciary Committee Hearing on the Credible Fear 
Interview and Asylum Parole Processes, Decanber 2013, http:.//immigrantjiisHce .. org/ nijc-i e. stii nonv -s\ibtTiitte,d-us- 
house -ju dici :in~ co mni irtee lie a ririy- Li.’etii hle -fe<u: -int ervi e w- Hnd-asviuiii - par# ttnti. xAdditioniiJly, N1|C was one of 118 
NGOs that sent a letter to House JucUeiiuy' Committee leaders discussing the credible fear process luid discouraging new 
restrictions to the asylum system, 

http: / /imnitgTanrjustic,c,.org/'sires/in'}mig-ninriiishce-org,'f?le3/2013 12 13%20NCiC)’P:20Sign'v'ri20on','-A20T-ette,r'’/'-i20 Asvl 
lun ' ' i,u)d'__;.’.')Bo,oler.pdf. 

HNA 12(18, 8 1 S.C. H1.S8, 

'■ 2(i8'hii2l. 8 u'.S.C. U158. 
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checks, 'i'hev tire intemewecl by asylum officers in the USCiS who are trained to detect fraud'* 
and/ or by immigration judges with expertise in assessing credibility and ferreting out claims that are 
not bona fide. 

The asylum application process is long and arduous. Asylum seekers must prepare comprehensive 
applications, which typically include derailed personal statements, relevant countin' conditions 
information, expert affidavits, media reports from llicir home countries, medical and psychological 
forensic reports, and extensive identity documentation, in addition, due to changes made through 
the Real ID Act of 2005', individuals must provide corroborating evidence to support otherwise 
credible testimony and adjudicators have enormous discretion to make adverse credibility 
determinations based on a plethora of different factors. Because immigrants are not entitled to 
appointed counsel, many asylum seekers must navigate this complicated process alone, and some 
must complete this process while in detention with minimal access to resources. NIJC has 
represented thousaiids of asylum seekers, all of whom required intensive assistance to compile 
complete and comprehensive asylum applications: 

(ieline^’ was only four years old when her mother and three siblings were tortured 
and killed by Hutu militias Fleeing to the Democratic Republic of Congo in the wake 
of the Rwandan genocide. Six years later, her fatlier and two more siblings were 
Itilled by Ck)ngolese government forces because her father sought justice mad pursued 
the prosecution of the men who had killed his family members. T.cft alone and 
unprotected, Celine and her younger sister wore abducted by iniliria fighters who 
carried them into the Congolese forests where tlicy baitally tortured and raped them 
on a dmly basis for neiirly three months, (ieline eventually escaped and fled to the 
United States. Her sister remains in hiding in Rwanda. 

(feline contacted NIJC^, and N1J(' prepiired her asylum application. C^eline met 
frequently w’ich her legal team and was slowly able to reveal her painful story. Tlie 
legal team worked with Celine to draft her affidavit, arranged for medical and 
psychological Forensic reports, gathered country conditions evidence, and wrote a 
legd l)rieF demonstrating how the facts and evidence established her eligilakty for 
asylum, 'iliough Celine’s case was difficult because she first contacted NijC more 
thmi a year after she arrived in tlie United States and therefore filed mi untimely 
application For asylum, she ultimately prcwiilcd bcForc the Chicago Asylum OFFicc 
and was granted protection. 


Hmiiaii Rights Hna, “AM‘I-RR.\I:D AND SECURITY SAFEGUARDS IN THE ASYLUM SYSTEM,” available at: 
htt].');//\v\vw.luun anrightsfii-st.org/ \vp-cotiteiit/uploads/pdf/.4NTT- 

FR/\UD_/\ND_SF.CURTTY_SAFRGUARDS_TN_THR_ASAl.UM_SYSTF.M.pdf. 

= real iD Act of 2005, Pub. L, No. 109 13. 119 Stat. 302 (May 11, 2005). 

All case stones m tins testimony use pseudonyTns to protect clients’ identities. 
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In contrast to Celine’s successful asylum claim where a massive effort by a slcillecl legal tetim resulted 
in protection, NTJC has seen cases where obstacles embedded in U.S. asylum law prevented 
legitimate refugees from receu-ing protection: 

Danielle from Togo was abducted and detained by government forces after she participated 
111 a rally for women’s rights. She was held in a filthy prison cell, where she was raped and 
vaginally cut. She managed to flee to the United States and applied for asylum. Due to her 
trauma, Danielle failed to disclose in her asylum proceedings the extent of the harm she 
experienced in Togo. Because she avoided discussing her rape and genital mutilation by 
answering the immigration judge’s question in vague terms, tlie judge found her testimony 
not credible and denied her asylum claim. Danielle then requested assistance from NIJC. 
Though Danielle’s NTJC legal team later offered a detailed personal affida.\dt from Danielle, 
medied documents corroborating her persecution, imd a forensic psychological exam 
explaining that Post Traumatic Stress Disorder had rendered Danielle unable to disclose her 
harm, Danielle was unable to overcome the negative credibilit}' assessment and was denied 
protection on appeal. 

As this case illustrates, our asylum system’s rigorous anti-fraud protections often are applied 
oven'ealoLisly and result in erroneous denials of protection. Additional aiiti-fraud measures would 
be superfluous imd could cause bona fide refugees to be deported to countries where they face 
torture and death. 

11. Exemptions to the Terrorism Related Inadmissibility Grounds Do Not Place 
America at Risk 

In two separate notices recently published in the Pederal Register, die Departnaent of Homeland 
Security (DTiS) and Department of State ex[>:mded exemptions avuialile to individuals who meet ali 
other requirements for immigration relief and who pose no threat to the security of the United 
States but are blocked based on terrorism bars diat are so broadly defined, individuals may 
inadvertently fall under their shadow. Specifically, the rules exempt individuals from the bar who 
provided ‘limited mareriai .mpport” to an undesignared terrorist organization when the support was 
insignificant, or involved certain routine commercial or social transactions or humanitarian 
assistimce, or was provided under substantial pressure. Congress gave the executive bmnch 
authonty LO cstablisli practical exempdons such as these in order to ensure that our laws arc applied 
in a way that docs not punish our allies or label as “terrorist” iniiocctil people engaged in innocuous 
activities. ■ 

(Jne of NTJCfs dienrs currenriy races exclusion from asylum protection lor having raised money 
through bake sales for tl^e women’s branch of a prominent political opoosiuon ptu'nv .Although 
the dictatorship in her country* claimed that the opposition party* had used uni„iwful violence, our 


TNA §212(d)(3)(l^)(i); 8 U.S.C §1182(d)(3)(lJ)(i') 
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client did not have knowledge ot these activities and Imi never been involved in anv violent 
activity hersell. DHS did not claim that she poses a. threat to the secunty of the United Stares, 
but lias opposed her asylum grant claiming she provided material support to an andcsignated 
terrorist organization. 

Preventing terrorists from accessing asylum protection is inarguabiy a top prioriy for our asvlum 
adhidicators. Calibrating our terrorism bai^ to effectively -terget terrorists ts a crucial step towards 
kciejiirig Anierjcan safe while offering protection to victims of peiisecution. 

111. Destabilizing Violence in Central America is on the Rise 

Over the past year, members of Congress have expressed concern over the number of asylum 
seekers fleeing from CentnJ American countries, su^esting that those applicants have fraudulent 
claims of persecution. ‘I he sad reality, however, is that there has been a well-documented increase in 
destabilizing Aolence and turmoil in the region in recent years.^The victims of this Aolence are 
often targeted for reasons - such as gcaidcr, family group membership, and status as witnesses - that 
give rise to vialile asylum clmms. According to a Novemlier 201.3 report by the U.S. (k)nference of 
Catholic Bishops, “violence at the state and local levels and a corresponding breakdown of tlie rule 
of law have threatened citizen security and created a culture of fear and hopelessness.” ’ Por the past 
two yei.irs, San Pedro Sula in northwest Hondunus has had the highest murder rate in the world, with 
a rate of 169 homicides for every 100,000 inhabitants, or 36 times as many deaths as the U.S. 
national average. Given the counrr\-’s relatively small population — roughly the size of Virginia — 
this rate of violent crime and the lack of an effective government response has forced many to flee 
for their lives. 


“ See. e.^^., “Guatetnala 2013 Crime and Safety Report”, U.S. State Department, April 2i)13. 

http://wvn;^^iL•c^now.org/doL•umc■nts/Acccss to Justice in Mexico - En^lish.pdf ‘Transnational Crime In Mexico luid 
Central America; Its F.volution and Role in Migration”, Migration Policy Institute, November 2012. 

Available at: l'ittp://wvnv,migTarionpolicy,org-/pubs/RMSG-TransiiarionalCriirie..pdf : “Forced from Home: The T.ost 
Boys and Gids of Ceiittal i\inerica”. Women’s Refiij^e Commission, October 2012. Available at: 
h ttp://''v umcnsn:fLigeccommissif)n.org/rcsourcc>/miyr:int-fiylits-:md-i.isticc/ 8--j4- f)K:cd-£ron)-home-tlic-lQy,t-_ bo y!kiJilcb 
grk.-of-remj'ai--iineiii:a/file: “Invisible Victims: Migrant on the Move in Mexico”, i\jniiestv International, 2010, 

Available at: htt]>://'AU’vv.amne stv-Otg/<?n/}ib rary/a sset/AMR41/ D14/ 2fi l0/en/8459ft ! ac-03ce-43 02- 8bJ2- 
3305bdae9L-dc/Aiiir410 1 42 0 10eri j. 5.pdf : ‘Tcfsistcnt Insecurity; Abuses Against Central Anericans in Mexico”, Jesuit 
Refugee Services. November 2013. Available at 

hltys://v. w\v-irsusa.oi'g,^' Assets /Puhlir.inions/Filc/Pereistent Insocuriiv.pdf: “.A Profile of the Modem Salvadoran 
Migrant”, US Committee for Rcfup:cs and Immigrants, December 2013. Available at: 

htt p:/bAvww -usc riicfuy csx> rg/201 0\Ab b5,iic/3 Ou L-A 20WorL.^C hj ld Migi-an r s/FIKAL E NGL ISH A-ERSION.p df 


^ U-S. Conference of Catliolic Bishops. Alisseo/i to Central AmetKa.-'l'he V'U^ht of Un-javmpmied Children to the United States. 
Nov. 2(il3. Available at: hrtP:/.Ax-.vw.usccb.ofp-/rihout/'mimTilion-nQ{icv/uplo3d.^Mifs.ion Lo Central- America-HN A. 


2.pdf. 

FbT, Crime in the United States by MetnDpolitan Statistical Area, 2012. http:/./v'-vvu .Poi.g-ov/ abour-us/cjis/ucr/ctime- 
ir.-rhe-u.s/AF:2/cnme-in-L]ie-u.s.-2012/tables/6tabledatadecpdf. Romo, Rafael and Nick Tliompson. “Inside San Pedro 
Sula, the ‘Murder Capital’ of the World.” CNN. http:/ ' /vrw^^^•■^■^.t:om .^^ 20 13/0 3/27/ wo rid /araeri cu' ^/honduras mur der 
capital/ . 
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Honduras is not alone. Violence in Mexico, Guatemala, and lil Salvador is equally pen’asive. 'i'he 
expansion and increased influence of the Mexican-based drug cartel los Zetas, has increased gang 
violence in the region; impunity is nearly universal." More than 47,000 people were killed in drug 
violence in Mexico from 2006 to 2011.^“ Likewise, the State Department reported that C-juatemda 
has one of the highest rates of Holent crime in Central America, with nearly 100 murders each 
week."’ In El Salvador, a shaky 2012 tmee bet^-een rival gangs, Mara Salvatmcha and Barrio 18, is 
unraveling witla murder rates in November 2013 climbing to 11 killings each day. (El Salvador has 
half the population of Guatemala and is slightly smaller than the population of I'ennessee.) 

The violence in Central Mncrica has tri^ered an outflow of refugees who arc running for their lives. 
Most often they have abandoned their homes to seek safety for reasons that may form the basis of 
an asylum claim. KIJC regularly proHdes consultations to men, women, and children from Central 
.America who have resisted gang recruitment, retused or C/innot afford to pay protection money, or 
sought law enforcement assistance and justice for gang violence and were then targeted witli tlireats, 
wolence, and death for their actions. \Xdiile some of these individuals may not be able to prove that 
the hann they fled makes them eligible for asylum, this docs not mean that their applications were 
fraudulent. .And to the extent the kaw does not recognize those who flee gang recruitment or take a 
stand against a gang and its actiAnties as bona Fide refugees, our system should adjust to extend the 
same refugee protections to this population that we provide to others who place their lives as risk by 
resisting violent mad coercive dictatorships or guerilla groups. 

In his home country of Honduras, Jorge provided testimony against a. gang leader who was 
involved in criminal enterprises. As a result of Jorge’s testimony, the gang leader was 
competed and sent to jail. After the trial, giuig associates began threatening to kill Jorge mid 
his family. Fearing for his life, Jorge fled to the United States, where he was detained by ICE. 
iAfter he left Honduras, his brother, who had just graduated from law school, was gunned 
down l)y the gang. WJiile Jorge awmted deporratioii, gmig associates told his family in 
Honduras tliat they knew Jorge was about to be deported and would be waiting to kill him 
when he arrived, 'iliough Jorge possessed a legitimate asylum claim, he was removed from 
the United States before he was able pursue his case. 1 ic is now living in hiding in 1 ionduras 
under die threat of death by die gang he sought to help prosecute. 

IV. The Immigration Court System Needs an Infusion of Resources to Ensure its 
Integrity 


Shoichet, C. “Me-\icaii Forces Struggle to Rem iu ^Armed Vigilaates Battling Drug Cartel.” CNN. Jan. 17, 2014. 
hflp://wvTivcmi.coni/2014/01/17/woidd/ameiicas/mexico-miclioacaQ-vigiLiiite -groups/ 

^ “47,(X)() People Killed in Drug Violence in Mexico,” Jan. 11, 2012, Washington Times, available at: 
htlp:// \v’'V\v.waslimgloTitime,s-CC!in/ne,u':-/201 2/ian/1 1 /47(3i')0-people.-'kille.d-drug-violc,uce-n'ie?<ico/ . 

larps://w\v\v-osiX-gov/page,s /Con ten tKeportOetails.aspxrcid^l 3878 - 
1“* “Sh% 'fmee: is 111 Sdvadoris G;mg War Re% on Hold?” by Will Gnmt, Jfin. 22, 2014, BBC News, avulable ;ir: 
http://w\w,v.bbc.c.o-uk/news/wor]d-iaiin-ame,nc.a-25711892 . 
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C)iir immigration court system severely ladts tdie resources necessiin' for it to am efficiently and 
judges are woefully ovenvorked and understaffed. Judges who participated in a sun-ey conducted by 
a group of psychiatrists were found to have higher levels of stress, trauma, and turnover than prison 
gu;:irds or physicians in busy hospitals. During testimony l)etore Congress, Immigration Judge 
Lawrence Burman, wlio presides over three bmes as many cases a year as a federal judge, has 
described the over-saturated system as “doing death-penalty cases in a traffic -court setting.”^''' 

Due to a hiring freeze, positions were reduced from 272 to 249 immigration judges. Proposes to 
increase hiring by 225 judges have stalled in the U.S. House of Representatives. Of the judges who 
remain, almost half will be eligible for retirement in 2014, adding even more stress to a system tlaat 
already has far more cases than it can effectively manage. 

'Phis shortage of resources — combined with an increiLsed caseload driven in Purge part by vigorous 
immigration enforcement efforts — has created an unprecedented backlog in immigration courts. 
a result, asylum seekers often wait anjwbere from months to years for decisions on their cases . The. 
average wait time to see an immigration judge is now 553 days, but unfortunately, in cities with large 
immigranr populations like Chicago, the wait time is often closer to three yearsd*^ \Thile these ciLses 
await resolution, evidence grows stale, witnesses are lost, and country conditions shift. As a result, 
cases that were very strong at the outset appear less substantial by the time they go to trial , even 
when a strong threat of persecution remains. 

NIJC began representing Steplien, a. political dissident from West Africa, in 2007. He left 
behind his wife and infant son when he fled to the United States after his life was threatened 
by liis government. He was originally scheduled for an individual court hearing on his 
asylum in 2010. in 2010, the immigration court continued Stephen’s hearing to 2012 
because the judge presiding over his case retired and his case was assigned to a different 
judge. Tn response to a motion to advance proceedings filed by Stephen's attorneys, his 
hearing was moved to December 201 1 and transferred to a new- judge, but tlien continued 
by tlic court back into 2012. A month before that hearing was to occur, the court again 
continued Stephen’s case, this time until August 2013. NIJC managed to exchange dates 
with another asylum case to secure an April 2012 hearing date for Stephen, but the judge 
cancelled court on that date and Stephen was rescheduled for June 2012. On that date, tlic 
judge heard testimony, but was unable to complete the case and rescheduled it for 
September 2014. Stephen's attorneys filed another motion to advance and had a hcanng in 
August 2013. On that date, he was granted asylum. Stephen’s case was handled by five 
different bofw attorneys and was before three different judges. It took six years for him to 
be granted asylum, during which time he was separated from his wife iUid child. 


Saslow, H. “In a Crowded Immigrafion Court, Seven Alinutes to Decide a Faniily’s Future.” WasNugtoii Post. Feb. 2, 
201 4. htlp:/ /u ‘A w.wasbinptofipost.coin/national/in-a-cr'jwderi-iinfnigration-cout'L-se.ve.n-niituiles-lci-de.cide-a- family s- 
rui-urf,/2014./02.''02;'51Rc,3e3e-8798-1 le.A-a5bd-844('i29433ba3 story-.htiril 

rr;msacnona] Records Access Clearinghouse, Syracuse University', “B<ickl()g of Pending Cases in Immigrafion Courts 
as of December 2013,” hup: / / irar.-svr.edu/phptools/immtgTahon /court backlog /apprep backiog-php . 
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Stephen was fortunate his counsel was able to advance his proceedings. ^An unrepresented asylum 
seeker would still be waiting for case resolution, enduring family separation, and hoping tlae years 
between when he gave his testimony and when the judge anticipated issuing a decision did not 
prejudice his case. 

Despite tlie obstacles they Face and dearth of resources, immigration judges strive to provide expert 
crcdibiliN assessments and discern the veracity of the asylum claims before them. An infusion of 
resources directed toward the courts would improve this st^tein and enable the courts to deal with 
asylum cases in a timely md effective manner. 


V. Conclusion and Recommendations 

Although the current asylum system is designed to ensure that the LhS. government docs not deport 
individuds to countries w’here they would be persecuted, many individuds with meritorious cb^iims 
may still be denied protection. We offer the following recommendations to improve the asylum 
system: 


• Provide additional funding to the Executive Office for Immigration Review (EOIR) 
for the immigration courts. Adequate funding will promote timely and efficient 
adjudication of asylum applications, thereby providing essential protections to those fleeing 
h'..irm 'md blowing for the Idnd of due process that can identity fraudulent cb..ums while also 
ensuring a hdr hearing. 

• Provide fimding for universal Legal Orientation Programs (LOPs) and improve 
access to counsel. LOPs provide an overview of the immigration removal process to 
detained iininigrants - the vast majonty of whom do not have attorneys - so that they better 
understand how proceedings work and what immigration relief from removal they may or 
may not he eligible for. Studies have shown that LOPs reduce costs and increase efficiencies 
because detainees spend less time in detention and require fewer days in court when they 
have a better understanding of the process.^' In fact, current programming generates a net 
savings of million each year. At present, LOPs arc only provided at approximately 25 
locations around the country, primarily at the southwest border and not at all in the 
Midwest. Tx::gal orientations for these regions arc left to the scarce resources of non-profit 
orgmizations who periodically visit detention facilities to provide programs on their own. 
Universal funding for LOPs would provide parity for immigrants across the coiintr}y 
promote due process, mad generate enormous cost and time efficiencies. 


Report to Senator Barbara Mikulski, (Jhairwoman, Senate Subcommittee on Commerce, justice, Science and Related 
Agencies, Committee on Appropriations, “Cost Savings Analysis — 'I'he iiOlR Leg;il Orientation Progr;uTi (Updated 
April2, 2012),” Tilly 2, 2012. 
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• Protdde additional oversight over DHS encounters with Central American migrants 
at the border to ensure tliat credible claims of persecution are not being overlooked or 
ignored. DHS Customs and Border Protection and TCF. officers who encounter immigrants 
from Central America often assume that these individuals arc economic migrants who do 
not have protection needs. NIJC is routinely made aware of cases in which Central 
Americans apprehended at or between U.S. Ports of Rntn^ are not asked whether they fear 
persecution, or such claims of fear are ignored. These practices are in violation of U.S. and 
international laws that prohibit the U.S. government from returning individuals who face 
persecution in their countries of origin. DHS must ensure that all immigrants apprehended 
at the border arc asked if they fear return, and those immigrants who express fears must 
receive a credible fear interviews as required by U.S. law. 

Tliese improvements will pro\nde measures of integrity to the asylum process without 
compromising the humiin rights and due process needs of those fleeing persecution. N1|C urges 
members of the subcommittee and administration who are in pursuit of perceived fraud to avoid 
changes to the immigration and asylum systems that unnecessarily restrict access to protection. 

These equally meritorious goals - integrity of the system and protection for the persecuted - need 
not be placed at odds with one another and can be resolved in a mututilly l)eneficir.il way. 
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statement for the Record 
Mouse Judiciary Committee 
Asylum Fraud: Abusing America's Compassion? 

February ii, 2014 

The National Immigration Forum works to uphold the United States of America’s 
tradition as a nation of immigrants. The Forum advocates for the value of immigrants 
and immigration to the nation, building support for public policies that reunite families, 
recognize the importance of immigration to our economy and our communities, protect 
refugees, encourage newcomers to become new Americans and promote equal 
protection under the law. 

Introduction 

The National Immigration Forum thanks the Committee for holding tliis heaj-ing to 
examine the asylum process a few weeks after the GOP Standards release and urges the 
Committee to take up broad immigration reform including an earned path to 
citizenship. Over the past year, the House of Representatives has addressed immigration 
reform in a step by step, passing five smaller bills relevant to immigration out of 
committee. However, we believe that the complex, interrelated nature of our 
immigration system demands consideration all of the elements of that system or we will 
face unpleasant, avoidable unintended consequences. 

We believe the current conversation around immigration reform is different. In the past 
two years, an alliance of conservative faith, law enforcement and business leadership 
has come together to forge a new consensus on immigrants and America. These 
relationships formed through outreach in the evangelical community, the development 
of state compacts, and regional summits across the country. 

In early December 2012, over 250 faith, law enforcement and business leaders from 
across the country came to Washington, D.C. for a National Strategy Session and 
Advocacy Day. 'They told policymakers and tlie press about the new consensus on 
immigration in America. In February 2013, to support these efforts, the Nationid 
Immigration Forum launched the Bibles, Badges and Business for Immigration Reform 
Network to acliieve the goal of broad immigration reform. In October of this year, to 
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help adiieve that goal, this network co-hosted Americans For Reform at a two-day event 
where participants organized 185 Hill meetings (145 with Republican-s). 

Background 

The United Slates has a long histoiy of protecting persecuted refugees and displaced 
persons fleeing oppression and war. In the wake of World War II, the United States 
accepted refugees but adhered to strict quotas that resulted in turning away thousands 
of victims fleeing from persecution and anti-Semitism. Soon after the war, it became 
evident that there needed to be an organized and specific refugee rescue policy, leading 
Congress to enact The Displaced Persons Act of 1948. The Displaced Persons Act, a 
turning point in U.S. immigration policy, allowed an additional 400,000 European 
refugees to resettle in tlie United States and established a precedent for later refugee 
crises. 

Thereafter, the United States played a leading role in the United Nations in drafting the 
1951 Convention Relating to the Status of Refrtgees (CRSR). The CRSR defined who 
qualified as a refugee, set out the rights of individuals granted asylum, and established 
the responsibilities of nations that grant asylum. Of the signatory countries, the United 
States accepts more than twice as many refugees as the other nine other countries 
combined. 

The overwhelming majority of asylum claims are from immigrants fleeing desixttic 
regimes, religious persecution and other harms that threaten their lives or well-being. 
In 2012, asylum seekers came from countries such as China, Egypt, Ethiopia, Venezuela, 
Nepal, Russia, Iran, Haiti, Guatemala and Eritrea. Persecuted groups in these countries 
have faced persecution, intolerance and oppre.ssion, eliciting sympathy from around the 
world. For many of these indhiduals, if not all, a ticket back home may be a death 
sentence. 

The United States historically has protected those Qecing from past or future 
persecution on the basis of race, religion, nationality, political opinion, and membership 
in a particular group. The Forum believes that the Committee should continue this 
exemplary tradition and further work to protect those fleeing prosecution by reforming 
the immigration system. 
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Wlio can apply for asylum ? 

Only a small section of immigrants can apply for asylum. Individuals fleeing persecution 
can apply for asylum in the United States either affirmatively or defensively*. Persons 
applying affirmatively are those seeking asylum in the United States without having 
been placed in removal proceedings by the Department of Homeland Security (DHSl By 
contrast, individuals who are arrested and placed in removal proceedings may apply for 
asylum defensively while in removal proceedings before an Executive Office of 
Immigration Review (EOIR) Immigration judge. 

Fleeing immigrants may apply affirmatively for asylum in the U.S., within one year of 
their arrival regardless of their current immigration status, and must prove tliey are 
refugees as defined in the tNA. Fleeing immigrants may also apply for asylum at a port 
of entry, by either expressing an intention to apply for asylum or a fear of returning to 
their country of removal**. Those immigrants are detained and referred to DHS for a 
“credible fear" interview with an asylum officer. 

It is important to note that the majority of defensive and “credible fear" applicants are 
detained by DHS until a determination is made on their case. The purpose behind this 
policy is to deter and prevent undesersing applicants from entering the country with a 
frivolous claim. 

The asylum system ha.s many anti-fraud mechanisms 

The asylum system is intended to ensure that only the most deserving individuals are 
granted protective status. The process is purposefully difficult and complicated with 
multiple safeguards throughout to deter and prevent frivolous and fraudulent claims. 
However, the focas, almost obsession with fraud and frivolous claims, is excluding bona 
fide applicants from the process. 

Today, all refugees and asylum seekers must undergo rigorous security checks designed 
to counter fraud. Before even getting in front of an asylum officer, asylum seekers 
identity and application must undergo criminal and national securitv' checks in 13 
separate federal computer databases.-i In adjudicating asylum cases, an asylum officer 


* ThUUdinerenl froin a refugee stains ^'hich takes «julside the IJ.S. borders and is handled b>“lhe U^. Kefugee 
Pp.ignim Cl ISKP). Refugees enter the umintn’ with refugee status; thev do not gi» through usvium udjudiniliun in the 
II.S. 

3 1 mmigrants arriving at a US port of enlr\' \ritlhjut proper doeunicnt-ation may also daiin asylum in a similar fashion. 
3 USCIS As\ iiim Officer Basic Training Manual. 20 t? 
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considers not only the credibility of the testimony provided at the asylum or “credible 
fear” inler\’iew but also reviews the information generated by the 13 databases, 
including tlie Forensic Documents Laboratory-*. 

Additionally, the U.S. asylum system discourages fraud by requiring that asylum 
applications and testimony must be provided under penalty of perjurj’ - and asylum 
claims must be found credible in order to be granted. Applicants who provide false 
information can be prosecuted and p>ermanently barred from receiving any future 
immigration benefits. The penalties for frivolous or fraudulent asylum applications also 
extend to attorneys and interpreters. 

The overall number of asylum claims in the US had been on a steady decline since 1996; 
in the last three years those numbers have increases slightly. In 2010 there were a total 
of 42,860 applications, the following year that number increased to 48,226, it then 
dropped slightly in 2012 to 44,170. a Projections for 2013 indicate applications will 
increase again to around 48,000 applications.** In fact, according to the United Nations 
High Commissioner for Refugees (UNHCR), 920,000 individuals applied for asylum 
and refugee status worldwide in 2012, the second-highest level of applications in the 
past to years’. UNHCR projects that worldwide asylum applications will increase 27-30 
percent in 2013 over 2012 levels, due to increased worldwide political and economic 
unrest." United States has and remains the largest single recipient of asylum claims 
among industrialized countries.*' Despite the increase in asylum applications over the 
last few years the data indicates that approval ratings have not increased or decrea.sed in 
a statistically significant way 

Wc all want a better asylum process 

If this Congre.ss is seeking to avoid waste, fraud and frivolous applications, it should 
look to reforming the immigration system and elements of the asylum system. Congress 
can take several actions right now that would significantly improve asylum process, 
including: increase U.S. Citizenship and Immigration Services (USCIS) and EOIR 
funding for more officers (which woidd alleviate persistent backlogs), simplily the work 


< The bb* traloA’ verifies the auLlienlieity of the Uocumentii 

s II.S [.Jeparlnienl of Ju-stJeu ExecuUw CJt'fioe for ImroigraUon Rfl\ie\v KV-12 ^talbUcat Vtair Uook. 

* UNI ICk ‘MiJ-year Ironiis 20 i:v’ http: j^nhcT.i ir^ / !x2afoHj2f>.hl ml 
' See rnjle f» 

*• t INUnt ‘A«>*]ura Ijewls and Trends in Inctuslrialio&l Countries 2012* ht^p://^’^v^v.unh 4 .TJA^^/^*.i 40 bHleod 1 tml 
•* See «: 
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authorization process for asylees, and remove the arbitrary bar against asylum claims 
filed more than one year after the asylum seeker has entered the United States. 

a. Increase funding 

A shortage of asylum officers and lack of funding have created significant application 
backlogs. While USCIS asylum office has made considerable efforts to improve the 
backlog, as of December 2013, it has 38,892 pending cases and is operating 120 asylum 
officers short of what it needs.'“ History" shows that, adding more asylum officers will 
lower backlogs but also improve the adjudication process of asylum hearings. 

In light of increasing unrest in the world and a projected increase in asylum and 
refugees applicants, providing additional funding will help shorten backlogs and keep 
needed continuity in the department. Similarly, pro\'iding more resources to EOIR for 
additional justices and personnel will lower the backlog‘“, but also improve judicial 
hearings. USCIS and immigration courts perform a critical check on the enforcement 
authority of the Department of Homeland Security and must be funded at a level that 
allows them to perform their role. 

b. Eliminate the arbitrary bar to asylum imposed by the one-year 
deadline 

The one-year filing deadline creates an arbitrary barrier to bona fide asylum claims. 
This arbitrary procedural hurdle has led not only to grave injustices in particular cases, 
but also to gross inefficiencies in the overall asylum process. Cases tliat would have been 
granted by Asylum Officers at an initial interview but-for filing deadline issues are 
needlessly referred to Immigration Judges for further proceedings, adding to the 
staggering backlogs in Immigration Courts. 

The bar to asylum for applicants who do not file within one year of arrival in the United 
States* ' was enacted in 1996. It is clear from legislative history that the bar was never 
intended to deny safe haven to legitimate asylum seekers. ‘“t Accordingly, broad 


* USC.IS t>hision As>luin lieport: 2014; Ihid. 

IIRAIRA. iiidixidualasx'ium officers heard an axeiageof 461 cases per year that number fell to an 
average of 159 per as>Uim officer by 2013. 

Current hucklog dl u stiiKgoring 152.315 pending ixwcs 
« I NA § aoaCaXaXH]- AmUher element of 1 1 RAIIM* 

Soe, e.g^ slutemcnl 'jf Senator t)rrin Hatch that “...[i]f the lime limit w nr>l implemented fairly or cannot be 
implemented fairly I will be prepared to revisit thU bwue In a later CongreMt." Sec 142 fVing. Rlh:. S11840 fdaily eil 
laaM. dtvtlin |x‘una tChandwab. Karon MufSiIo.Stenlien KniuhLand Maria Anna KJ IivshohvshM). Tite 
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exceptions were established (for “changed” or “extraordinary” circumstances) to excuse 
a justifiably late-filed asylum application. However, in practice, many Immigration 
Judges narrowly construe the exceptions to the filing deadline. As a result, bona fide 
applicants are routinely denied asylum or granted a lesser form of relief 

There are many reasons why a refugee might file a request for asylum protection more 
than a year after arriving in the U.S. Many asylum seekers do not speak English, have 
physical, mental or emotional health problems, frequently as a result of the trauma they 
suffered in their home countries, and struggle upon arrival to meet their basic needs. 
Moreover, potential applicants may not understand asylum procedures or even know 
they are eligible for asylum. They also may face delays in obtaining counsel and in 
gathering documentation necessary to corroborate their claim. 

If a refugee for asylum has not filed within one year of arrival in tlie United States, the 
as>iiim seeker is still eligible for an exception based upon either “extraordinary” or 
“changed" circumstances. However, the exceptions available to the one-year filing 
deadline have proved inadequate to ensure access to asylum for bona fide refugees. Yet 
they do offer the potential to allow at least some refugees who would otherwise be 
barred to request and receive asylum. Unfortunately, many adjudicators interpret these 
exceptions highly restrictively, leading to further disparities in decision-making based 
solely on tlie precise time the asylum request was filed. Tlte most effective way to 
address this issue is to remove the filing deadline and to allow legitimate asylum claims 
to be heard. In the interim, issuing clear guidance to a.sylum adjudicators on the 
appropriate interpretation of the e.xceptions will provide the opportunity for at least 
some of those in need of protection to have their claims adjudicated on the merits. 

CONCLUSION; 

Asylum issues are less about the number of foreign nationals crowding our borders and 
more about the qualities of the services provided. It is not asylum that is backlogging 
oiu' immigration system but rather a disjointed national immigration system. 

While we recognize that the asylum system is not perfect and there have been individual 
cases where undeserving applicants have been able to improperly remain in the United 
States longer than they deserve, such cases represent only a small fraction of those 
seeking asylum. If Congress wants to improve the asylum system, eliminating waste, 
fraud and delay, it can make smart reforms to improve the system, building off existing, 
robust protections against fraud. It can provide more resources for new asylum officers. 
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which would help ease case caseloads and backlogs while freeing up asylum officers to 
spend more time investigating claims and eliminating fraud. 

Moreover, Congress can scrap the arbitrary and unworkable bar against asylum claims 
filed more than one year after the asylum seeker has entered the U.S. This requirement 
create delay and hardship in the system, harming many more with legitimate asylum 
claims than those making fraudulent claims. 

The Forum urges the Committee to work towards advancing reform legislation in the 
coming months. Our immigration problem is a national problem deserxing of a national, 
comprehensive approach. We look forward to continuing this positive discussion on how 
best to move forward with passing broad immigration reform into law. The time is now 
for immigration reform. 
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Testimony submitted to li.S. House Judiciary' Committee, Subcommittee on Immigration and 
Border Security 

Hearing: “Asylum Fraud Abusing America’s Compassion’’" 

Tuesday, February 11, 2014 


Immigration Et^uality is a non-profit organization which oBers free legal services to LGBT asy lum 
seekers Each year. Immigration Equality and our pro bono partners cany a docket of more than 300 
open asylum cases for LGBT applicants. We train asylum otTicers and immigration judges, mentor 
immigration attorneys, and write extensively on LGBT immigration issues. For these reasons, we are 
nationally recognized as experts in this area of the law 

Asylum is absolutely vital totlie LGBT community, where more than 75 countries continue to 
criminalize homosexuality We represent individuals from Russia. Uganda, Jamaica and many other 
nations In just the la.st year, our lesbian and transgender clients have been raped “to cure” their sexual 
orientation and gender identity. Our gay clients have been set on fire, slashed with machetes, and 
sentenced to death Die protection of asylum literally saves their lives. 

Two of our clients from Ghana, a gay man and a lesbian, demonstrate why asylum is absolutely 
necessary 

“Edward” tied Ghana after his extended family came to his home in the middle of the night to 
kill him for being gay. His uncles and cousins considered him to be an abomination, and sought 
to expunge the shame the family felt at having a gay relative. In desperation. Edward hid himself 
in a storage container on a frdglit ship, surviving for almost a week on one bottle of water and a 
small package of cookies Shortly before arriving in the U.S^ he announced himself to the ship's 
captain who turned Edward over to the Coast Guard 

By the time he reached immigration authorities, Edward was exhausted, terrified, and very ill 
He spoke little English, and signed a stipulated order of removal at the same time that he 
expres.sed a fear of persecution based on being gay However, his removal officer infonned him 
that he had already agreed to be deported, and so U S. officials then removed Edward to Ghana 
Once there, he was immediately arrested by homophobic police officers At a irafTic jam. 

Edward opened the door of the patrol car he was in, and ran for his life. Remarkably, he found 
another ship, and hid himself again in a storage container. This time, Edward was given the 
opportunity to explain his case to an immigration judge. The judge found Edward’s story to be 
credible and granted him asylum He now lives openly and safely as a gay man In New Jersey, 
where he is active in the Highland Park Church and where he volunteers as a soccer coach. 

Edward’s journey conveys the absolutely v'ital role of asylum for LGBT people It also demonstrates the 
detriment of detention to refugees Hod Edward been paroled into the U S instead of immediately 
detained, he would never have signed an agreement to be deported back to a country where he was 
arrested for being gay Below, another client's story further demonstrates how damaging prolonged 
detention can be on an asylum seeker. 


Aovanemg equal immigratlan rights for Uie lestxan, gay. beexual transgsnaer and HiV-poative community ImmigrationEquatitv.oro 
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In Ghana, “Ama’' was arrested, starved, beaten and left for dead because she was a lesbian. Her 
girlfriend was poisoned to death, with the words “Bitch, go find a man in hell” scrawled on the 
wall of her home. Ama spent all the money she had to fly to America, and asked for asylum at 
JFK airport. She was interviewed and found to have a credible fear of persecution. However, 
despite the fact that she had no criminal history, a compelling and meritorious asylum claim, and 
every reason to appear for her removal proceedings, she spent almost 1 00 nights in immigration 
detention before being paroled. 

Shortly thereafter, an immigration judge granted her asylum, finding that it was too dangerous 
for her to live in Ghana as a lesbian. Now, she lives safely in the United States. While she studies 
to be a nurse, she volunteers with a medical facility that helps LGBT people in New York, 

The merits of Ama’s case were very similar to Edward’s, yet she spent more than 3 months in detention 
waiting to be paroled. She states that during that time, she was treated “like a criminal,” and that she felt, 
“terrified, confused, and humiliated,” Prolonged detention for individuals who establish a credible fear 
of persecution is unnecessary, unwarranted, and expensive. 

Edward and Ama’s stories are only two of countless examples Immigration Equality could provide as to 
why asylum is necessary to the LGBT community. At the same time, both stories demonstrate how 
damaging detention can be to refugees in desperate need of our protection. 
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Slittement of the Araerican Immigration Lawyers Association 

Suhmilfvd to the Subcommittee on Immigration and Border Securit>' of the 
Committee on the Judiciary of the L.S. House of Representath es 

Hearing on ^Asylum Fraud: Abusing America's Compassion?" 

February 1 1, 2014 

The American Immigration Lawyers Association (AlLA) submits this statemem to the 
Subcommittee on Immigration and Border Security AILA is the national association of 
immigration lawyers established to promote justice and advocate for fair and reasonable 
immigration law and policy AILA has over 13,000 attorney and law professor members 

The United Slates has one of the most comprehensive and elective systems to screen and review 
applicants for asylum status Recently, however, critics of the asylum system have asserted that 
too many people are coming to the United States to take advantage of our asylum seeking 
process Some have proposed increasing the use of mandatory detention for asylum seekers or 
funher restricting eligibility or adding barriers for asylum These steps will not necessarily 
improve national security, and wilt come at the cost of exacerbating current problems with the 
asylum process that keep many who have survived trauma and persecution wuting for years until 
their cases are heard 

AILA is concerned that assenions about fraud are unfounded and questions whether addiliotial 
measures to address fraud are necessary Eflective anti-fraud measures already exist in the 
adjudications process, and arbitrary or harsh rules oRcn prevent bona fide asylum seekers from 
seeking, much less obtaining the pRitection they need Asylum seekers currently undergo 
numerous screenings and face procedural hurdles such as the one-year filing deadline that denies 
protection regardlessS of the actual merits ot' their asylum claim They face a backlog waiting for 
their cases to be adjudicated by asylum ofUcers and immigration courts, and many are left to 
maneuver the complex legal process without legal counsel 

The current asylum system needs to be reformed, but reforms should be done in a manner that 
safeguards the integrity ot' the asylum system without compromising protections for refugees the 
United States has committed to protect AILA recommends the following improvements 

■ Eliminate the arbitrary one-year filing deadline 

■ increase funding for immigration courts to reduce wait times to process asylum cases 
* Increase access to legal counsel for asylum seekers 


AlUt National ONIce 
1331 G Strtel NW. Suite 300. Washmoton OC 20005 
PhOTK' 202.50/ /G0(l I fax 2Q2./B3.7^ I 
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Process of Applying for Asylum 

Welcoming and protecting those fleeing persecution is a deeply rooted American value that has 
defined our country' since its f'ouiMiiiig and is firmly established in our laws In 1Q6S, the U S. 
acceded to the l%7 U N Protocol Relating to the Status of Refugees, which extends the 
obligation of mu-refoulenieui, or the duty not to return a refugee to a country where ihetr life or 
freedom would be threatened on the basts of certain grounds - an obligation that was first 
enshrined in the 1951 Convention Relating to the Status of Refugees Additionally, theU S is 
hound under the U N Convention Against Torture not to return an individual to a country where 
the person would likely face torture In {980. the D S enacted the Refugee Act to bring its laws 
into compliance willi international law and has continued to be a leader in the area of asylum and 
refugee protections intemadonally 

The current asylum process provides three paths for receiving awlum afTirmativcIy through an 
asylum olTicer with the U S. Citizenship and Imroigration Services (USCIS) in the Department 
of Momeland Security (DHS), detensively in removal proceedings before an immigration judge, 
or derivatively as the spouse or child of an asylee Individuals in removal proceedings cannot 
apply for asylum to USCIS, rather, they must present their asylum claim to an immigration judge 
with the Executive OITlce for Immigration Review (EOIR) in the Department of Justice (DOJ) 
Individuals who arrive at a port of entry or in between the ports without proper immigration 
documents have an additional hurdle and must first meet a ""credible fear" standard before they 
can apply for asylum ’ 

The burden of proof is on asylum seekers to show that they meet the legal definition of a refugee. 
Fear of harm or torture alone is not enough to be granted asylum Individuals must show that 
(hey are outside of their country of nationality and are unable or unwilling to return to and avail 
themselves of protection from their country of nationality because of persecution or a well' 
fminded fear of persecution on account of race, religion, nationality, membership in a particular 
social group, or political opinion Asylum seekers provide in detail information about theii past 
activities, associations, country conditions, experiences of persecution, and fear of future 
persecution Furthermore, even if the applicants meet the legal definition, they are barred from 
receiving asylum if (hey pose a danger to the community or national security, have engaged in 
the persecution of others, have engaged in terrorist activity, have been convicted of a particularly 
serious crime, or firmly resettled in another country prior lu arriving in the United States 

Additionol hurdles are present througliout the process In 1996, with the passage of the Illegal 
Immigration and Immigrant Responsibility Act, Congress created a one-year filing deadline for 
asylum seekers Asylum seekers are denied an opportunity to have their application evaluated if 


' AiLA exoietsed concerrK In the ucdlble^ lear proc«s {or awlum seck«ri Uibjm to expKiUecl rerr»oval m our Uat«mervt to th« 
House ludlciary Coininlltee lor the Oecpfnbei 12, 2013 hearing on Uie asylum process at the border. See AlLA Statement to HIC 
on the hearing “Asytum Abuse: H it Overwhelming Our Borders?” December 12, 2013. Accessible at 
hno7/www ills ort;fpr»eni/oelauli.ast»»?do» 1 0- 46/31 


AILA National Otilce 
!33l G Stttol NW, Suite 300. Washington. OC ^0005 
Phone' a02.507 7G0» i fax 2Q2.7B3.7853 I Atma/^o /0 
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they fail to file their daint within one year of arrival, except in limited circum.slances. regaidless 
of the merits of their asylum claim If an asylum officer denies the claim, and the individual does 
not have valid immigration status, the individual is referred to immigration court for foniial 
proceedings If the individual raises the asylum claim, then it is litigated in immigration court 
with an immigration judge and government trial attorney 

With the passage of the REAL ID Act of 2005, asylum ofilcers and immigration judges now 
consider the following factors among others in the assessment of an applicant 's credibilit> - 
demeanor, responsiveness, consistency between oral and >vTitten statements, any inaccuracy in 
statement -factors that may be impacted by an individuals* cultural misunderstandings, trauma 
from flight and past persecution, and language bamers Individuals not found to be credible by 
asylum olTiccrs have an adverse credibility finding that creates an additional barrier to protection 
even if their case is heard in the immigration courts 

All asylum seekers are subject to numerous screenings and background checks During Uie 
application stage. USCIS conducts flngerpnnting and background security checks Before 
individuals are granted asylum, their names and fingerprints arc checked throu^i immigraiion, 
law enforcement and intelligence databases housed in DHS, FBI, Department of Defense, 
Deparlineni of Slate. CIA and other agencies ^ They are interviewed by the USCIS asylum 
ollficer to determine their credibilitv and eligibility for asylum Decisions made by the asylum 
officer are reviewed by supervisory asylum officers under USCIS 

Many legitimate asylum seekeni. as well as asyiees seeking adjustment to lawful permanent 
status or petitioning for their family members, have not been able to access these protections and 
benefits due to allegations that they provided “material support" to terrorist organizations. 
Extremely broad definitions of what constitutes “material support" long placed thousands 
refugees and asylum seekers in a state of uncerfainty, unable to adjust their status nr to bring 
family members to the United States, for activities such as providing medical treatment under 
coercion or paying to escape persecution ^ Terrorism-related bars .should target those who 
present actual threats and not sweep in innocent individuals deserving of protection On February 
5. 2014. DHS announced new exemptions foi individuals who provided ^'limited" or 
'’insignificant" material support but have passed all relevant background checks '' It is yet to be 
seen how these exemptions are going to be applied to cases and provide needed protections for 
bona fide asylum seekers 


* Tnlcmonv ot USCIS Deputv Olrpctor lori Sci*labtM, ICE Otputy Dirvdor Danvl Ragsdale, and CBP Othce ol Btxdtr Patrol Chwf 
Michael hsher . before House committee af> the Jubiclarv Hearing. 'Asytum Abuse, is It Overwhelming our Border?” December 

u, aau 

* Human Rights first. Oenuil and Defoy: fAe rmpoct of (fte immifffohon tow's Terremm Bofr“ on dsy/um SeeAers and Mefogees 
in Me Unded 5fote$. Novembo 2009 

* 79 fR 69U (2/VlA). 79 FH 6914 (275/14) 


AILA National Olllce 
1331 G St(c« NW. Suite 300. Wasliington. OC ^0005 
Phone 202.50^ 7G0U I fax 2Q2.7aB.7B53 I *wwa/t&o/g 
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Improving the Asylum Process 

AILA recommends the following reforms to ensure asylum seekers have a meaningful 
opportunity to seek protection from persecution 

• Eliminate the arbitrary onc-ycar filing deadline Individuals are barred from asylum If 
(hey did not apply within one year of their last arrival into the United States and if the>’ 
do not fall under limited exceptions The arbitrary one-year cutoff denies protection to 
asylum seekers who. due to language barriers, effects of trauma, and lack of comnuinilx 
among manv reasons, are unable to meet the deadline, keeping many deserxing asylum 
seekers from being granted protection Although there are exceptions, the exceptions are 
often not fully analyzed or considered by USCIS asylum officers, resulting in rel'errals to 
the immigration courts and the unnecessary expenditure of government resources by 
pushing the claims of legitimaie asylum seekers into the overburdened immigration court 
docket Congress should eliminate die one-year filing deadline and efficiently allocate 
limited time and resources to assessing the actual merits of asylum applications 

• Increase funding for immigration courts The immigration court system and funding 
for the courts have not kept up with the dramatic increases in immigration enforcement 
over the past two decades As of December 2013, the immigration courts had a backlog 
of 357. 1 67 cases that far exceeds its capacity ’ There are only about 250 immigration 
judges handling this enormous caseload, and immigration judges handle far higher 
caseloads than other administrative taw judges, sometimes twice the number of cases per 
year There are even fewer attorney advisors to assist immigration judges in handling 
such an immense case load As a result, asylum seekers frequently wail years after tlieir 
initial arrival before their asylum heanng is conducted. For asylum seekei^. the backlog 
results in long wail times during which they face an uncertain future For those in 
detention, the backlog of cases can result in longer detention times and compound the 
damaging trauma experienced by victims of persecution Congress should fund the 
immigration courts at a level commensurate with its funding for enl'orcement to properly 
address court backlogs and provide adequate staffing and resources for the immigration 
courts. In addition. USCIS shoiild hire sufficient additional Asylum Officers and train 
them lo meet the burgeoning need that is placing stress on the entire asylum system 

" Increase access lo legal counsel The lack of legal counsel for respondents in 

immigration courts contributes to the backlog, and to the prolcmged state of uncertainly 
for many asylum seekers Six out of ten respondents, including asylum-seekers, children, 
and memally-ill respondents, appear before immigration courts without legal counsel 
Asylum seekers, dealing with the aftermath of surviving persecution or living in fear of 
return, are left to navigate our laws and to present their claims with no legal 


’ Tranuctional Recorch Access Cleafinchouse. immigratkK) Court Backtot Toot Accessed r«bruarv 10. 2014 at 


MLA National OHice 
1331 G Stttel NW. Sutte 300. Wasitmgton. OC ^0005 
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represeniation, while representation by an attomc>' is the "single most important factor” 
affecting the result in an asylum case ^ Adequate consideration and resources should be 
given to facilitate the rcpixscntaiion of asylum-seekers in their cases before immigration 
courts 


* Idva Noaale^. Andrew ScheenhoKx & PMhp Schras> Keju^ Rouietfe. DaoarRm tn Aif/t/m Adjutiitotton. 60 Sun. i 
Rev. 29S. 34041 (2007) 


AlU National Olllce 
1331 G SttMl NW. Suite 300. Washitigton. X ^0005 
Phone ?0Z.50^ 7GQ0 i fax 20^.763.^53 l 
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MEMORANDUM Fcbruai> 6. 2014 

To: U S. House of Reptvscnialivcs CommiUcc on the Judician Subcommincv on Immtgralion 

and Border Sccunl> 

Attention David Shahoulian 

From: Ruth Eliun Wasem. Specialist in Immigration Policy, 7-7342 

Subject: Trends in Asylum Claims 


This memorandum provides a linics senes anal> sis of as) Itim trcnds as background for the hcanng 
**As\’lum Fraud; Abusing Amenca s Compassion'’*’ tliat the Committee on the Judiciar> Subcommittee on 
Immigration and Border Secunh is holding on Februarv 1 1 . 2014 As requested, the memorandum offers 
separate analysis of trends ui asylum claims from sc\ cral of the top source countnes the Peoples' 
Reptiblie of China (PRC). El Salvador. Guatemala, fiaiti. hlonduras. and Mexico. 


Overview of Current Policy 

Foreign nationals present in die United States ma> appl> for asx lum \Mtb United States Citizenship and 
Immigration Scrv iccs(USCIS) m the Department of Homeland Security (DHS) after arrival intotlic 
covmtry, or may seek asylum beforc the Department of Justice's <DOJ) Executive Oftfiec for Immigration 
Review (EOIR) dunng removal proceedings ' Aliens apprehended along the border or arriving at a U S 
port who lack proper immigration documents or who engine m iVaud or misrcpresetiuuion arc placed in 
expedited removal:^ however, if they express a fear of persecution, they receive a '‘credible fear*' hearing 
with an USCIS asylum officer and — if found credible— are referred to an EOIR immigration judge fora 
hearing * 


Affirmative Applications 

An asylum seeker who is m the United States and not involved m any removal proceedings may apply for 
asylum by filing an 1-58^ asylum qiplication form with USCIS. USCIS asylum officers moke their 
determinations regarding the affinnative applications based upon the application fonn. the information 
received during the interv iew, and other potential information related to the spcciHc cose (e g . 
mfomiation about country conditions) If the asy lum officer approves the application and tlic alien passes 


' CMS Rj.'pim R4175.1. -Uxiim um/ 'X'rvJihln txutes mi US luitHiftnjtHm P«iity, In Kuth ftlen Wiuoni 
’CRS Rirport KL^.tlOV, ImmigtvTtm Polity tjn fitpetiUftlfitwopala/. then*. In AJtMm Siskin anU Ruth ('Jlai Wustan 
* lov nnne on 'credible leaf in the context ol'cxpodilod rufliui'al. ice U.S Congrottv IIoimc Commilhx on llic /udicmv. . tnifNm 
.ihn'M': bJtlhrntlirtmviiitiHrlianier*^, Uattmuiivol'RuUi i-lion Wasein. iHihCong,. i st Deconbur 
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the idcntificauoQ and background checks, then the alien is granted asylum status The asylum officer docs 
not technically deny asylum claims: nuher. the as> lum applications of aliens who arc not granted as> lum 
b> tlie as> Uim officer are referred to EOIR immigration judges for formal rcmo\ al proceedings 


Defensive Applications 

Defensive applications for asy lum are nusod xvhen an alien is in removal proceedings and assens a claim 
for asylum as a defense to ht^icr removal EOiR's immigration judges and the Board of Immigration 
Appeals (BIA), entities m DOJ, have exclusive control over sud> claims and are under the authority of the 
Attorucy General Gencrnlly, the alien raises the issue of asy him dunng tlic beginning of the ivmoval 
process Hie matter is Uicn litigated m immigration court using formal proccdurcs sucli as the 
prvisentation of evidence and direct and cross examination if the alien f^ls to raise the issue at the 
beginning of the process, the claim for asylum may be raised only after a successful motion to reopen is 
filed with ihecouft The immigration judges ultimate decision regarding both the appheant/ahen's 
lemoval and asy him application is appealable to the BIA 


Statistical Analysis of Asylum Trends 

Requests for asylum > both USC'IS atfirmativcond HOIR defensive have dropped since the mid' 1990s. 
os Figure 1 depicts There was an uptick in the early 2000s. but tlic decreasing trend overall continued 
until 200^1 There has been a modest mcrease m both USCIS aflirmatitc and EOIR defensive since 2010. 
but the numbers have not yet reached the levels of the early 200<ls. /•X)lHck‘fbnstvt’ cases mcliide 
unafipwvcil iisyhtnt cases thu USCJS has referreJ ro them os weJl as ihe ctvJihle fear cluints MoJe durm^ 
cxpt'ihtvJ remtfViil. sv these data are not aJUmw. 


Figure 1. Trends in Asylum Requests 

FYI997.FY2013 

DefeoBivc AJBnuative 
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Source: CRS preMnnoon of unpuMtihKl data from USCIS Refugeci, As]4um and Parole System and data from (he EOIR 
Office of Planning, Analysis and Technolofy 

Note.' There are PQ0I3 data Cor USCIS, but not for EOIR 




200 


Congtessional Reaeareh Sgfvce 


3 


Trends for Six Selected Countries 

For many years, most foreign nationals who .sought as> him in the United States were from the Western 
Hemisphere. notabl> Central America and the Caribbean From October 1^81 through March 1991, for 
example. Salvadoran and Nicaraguan 3S> lum applicants totaled over 252.(>(M) and mode up half of all 
foreign nationals who applied for as> lum w ith the former Immigration and Naturalization Service 0NS.)‘‘ 
In F^'1995. niore than rhrcc'’rourthsof a5>lum cases filed annuallvcamc from the Western Hemisphere ' 

In FY 1999, tlic People’s Republic of China (PRC) mo>cdto the top of the source countries foras>lum 
claims. As tlic overdi number of as> turn seekers fed in the late I9<^ the slinnking numbers from 
Central America contributed to the decline Simultaneously, the number of as> lum seekers from the PRC 
began rising and reached 10.522 affirmative eases in FY20()2 Tlic PRC remained the leading source 
countiy throughout the 2000s. 

This section of (he memorandum focuses ou sa.\ major source countries' the PRC, El Salvador, 

Guatemala, Haiti, Honduras;, and Me.xieo The analysis presents data on affirmative and defensive claims 
for each of tlicsc source cuunirics Bear m mind thai EOIR defensiv c eases included many asylum 
claimants that first appeared as atfinnaiivc cases w ith USCIS. As a consequence, defensive claims display 
an echo cflcci of tlic .spikes and valleys in the affirmative eases 


*CRS Repon .Ln-ium Seekerx: Haitiana m In Ruth iJten Wtuan.i Archived) 
* CRS Rcfuil V4*3M. In'/w'fi hut'ix and Issws. h> Kuih fjliat Wasan- lArvhivvdl. 
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People's Republic of Chins 

PRC as>‘ltim cases increased from FY to FY2002 fisr both USCIS afrirmalivc and KOIR dcfimsivc 
claims rcspcctivch (Figure 2) Afrcr a decline in the early pari oftbcccnturv. as> luni requests from PRC 
nationals began nsing in FY2005 and peaked in FY201I and FY2012 The ebbs and (lows of PRC 
as> lum seekers over the period, however, exhibit difrercnt patterns depending on (he sts\ lum gatoNay. as 
(he affirmative request fluctuated more than the delensive requests 

Figure 2. Asylum Seekers from China 
aAflmnalive «Def«osive 





$ourc«: CHS preMntatien of daa from the USQS Directorate of Refugee. Asyfum. and International Operattoiu and the 
OMce of Planning, Analysis and Technology in the Executive Office for (mmigration Review 

Note: The left axis scale varies from country chart to country chart (e.g.. 16.000 for the PRC and 2.000 for Honduras) to 
better illustrate die varuoon over dme wHhin a country, rather than enabling clearer country- co-councry comfiarlsons 
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El Salvador 

AfHmialivc as>*lum claims from HI Salvador steadily declined from a high of 4.706 in Pf 1 9^7 to a lo^\ of 
315 in FY20()5. as Figure 3 shows These affirmalisc numbers have nsen slightly to 1.115 af)innati\c 
fvqucscs \Nith USCfS from SolNadorans in FY20I3 Overall. EOIR defensive asvlum claims are down 
from FY 1^97 to FY20I2 by 59.5% for Salvadorans. aAcrpcakmg at 10,522 in ^2007 Tlicrc were 2.991 
as> lum eases filed with HOIR m FY20I2 ^ 

Figure 3. Asylum Seekers from El Salvador 

a AtHrmiiiive • Defensi%'e 



iiiJ 





Source: CRS pretenauon ot data from the USCtS Dlrtcur^te of Refugee. As)i4um, and iniemaUonJti Operattona and the 
Office of Planning, Aml)rsl» and Technology m the Executive Office for Immigrauon Review. 

Nocet: The left axi& scale vanes from country chaa to country chart (eg., I6.(X)0 for the PRC and 2,000 for Honduras) to 
better iHtKtrate the vanaoon over time wicNn a country, rather than enabling clearer country- locountry compansom. 


*r.OIR basQiiisclmlisasxl thcFYIUlJ data, s^liicb ntc likch lo nellorl on mcrcroeUnuiDher of Suit udnnut "aelihturiau'' 
vlBiinss round in (hccontcM of expedited rcnwvni tl.S. CottgretK. I(ou.«Ct>mniilieeounichidiciin>. thine.' hit 

r^vr>iv/h*lwurg f^wr/lwi/rrs*. leiUmonN ofRiilh Hlien Wtuexn. lOthC'ong.. Isl aess .tJccunlvr 1^21113 
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Guatemala 

The poliem tor Guatemalan as> turn »^cr5 has been sinnlar to that of (he Salvadorans, (hough the 
numbers arc somewhat lower Overall, (he hOIR defensive levels have declined b> 6K 8% since peaking 
3( 9.2()7 in n:'I998 Affirmalivc cases filed by Guatemalans with USCIS exhibit more consistent levels 
overtime and have dcciea.sed by 30.6% since peaking at 2.666 in F^'1998/ 

Figure 4. Asylum Seekers from Guatemala 


a AQlnnaiive « Defensive 



Source: CR$ pretenauon ot data from the USCIS Oirtctorace ot Refugee. Asytum. and Intcmauonal OpenUont and the 
Office of Planning. Analyst and TKhnology In the Executive Office for iiTvnigracton Review. 

Notes: The left axis scale vanes from country chart to country chart (e.gH >4.000 for the PRC and 2,000 for Honduras) 
to better ilhiitrate the variation over time within a country, rather than enabling dearer country- to-councry comparisons. 


r.OIR tiasQiiiscliclisasuJ ihcFYInlJ data. ubi4:b etc likeh lo nellorl on merenaeU nutoher of tiuaianalun 'urcilihlu fear ' 
cieiins found in (hcconicM of expedited rcnwvni ().S. Cottgretx. I(ou.«Ct>mniilieeo»nicliidiciHt>. .tfnan: UJi 
i^wr/iwi/rrs*. |e<ljinDnN ofRiilh Mhen Wasan, lOthC'ong.. Isl »ss .Oecunivr 2iin 
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Haiti 

Many Haitians \\ho flee Haiti one intcrdictod by the U S. Coast Guard and do not appear amoiii^ those 
ho claim asylum in the United Stales.' The number of osmium seekers from Haiti ^\ho do reach the 
United States has not fluctuated greatly over the period. Both the USCIS affirmative and F.OI R defensive 
claims, ho^vcve^. ha>e each CNidcnced a drop since FY2()0<>. \Nhcn defensive claims peaked at 6.056. 
Affirmative claims hit 4.^28 in Fy200l and surpassed the number of defensive claims that year, as 
Figure 5 illustrates There has been a slight uptick in Haitian asy him coses Bled \\ith USCIS in F^'’20I3. 
as 1,261 Haitians Bled 


Figure S. Asylum Seekers from Haiti 
a Affirmaiive • Defensive 

7.000 

6.000 • 

5.000 7 - - 

::i I II. 1 1, 



0 L L I ■■ ■ K. I ■ 1 ■ 1. L I m. m u 


Source: CRS presenouon ot daca from the USCIS Dtrectome of Refugee. Asyhim. and Intematiorui Opei^dont and the 
Office of Planning. Analysis and Tachnok>gy m the Executive Ofike for Immigration Review. 

Note: The left AXh scale varies from country chart to country chare (e.g.. 1 6.000 for the PRC and 2.000 for Honduras) to 
better INutcrate the variaoon over time within a country, rather than enabling clearer country- to-country compamons. 


* Smcc IT WM. the Cmiki (JuuiU tukl iniaUicual ova t .OiK) I Imumis emnutlh Hot lurOior Jiscieuion of iUiituui inlonticiion. «u 
CRS Kcpirl RS2l3<fV. liS. fmmtjpvfuvi t^o/uynn /latfmn Higrimti, h\ Rulli Mtiai WomoU 
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Honduras 

As ihc scale of 2.000 on Ihc left axis show.s. there have been much lower levels of osvliim seekers from 
Honduras than from the other 5 countries over the penod analyzed As Figure 6 sliows. L'SC IS 
aftlrmnlive asN lum eases filed by Hondurans peaked at 509 m FY20 1 5, after a prior high of 598 m 
FS'2009 Honduran defcnsiN u eases exhibit a diftcrent pattern over time, as they peaked at 1 .80 1 in 
FV1998. The number of EOIR defensive eases rose sli^tly in FY2012 '' 

Figure 6.Asylum Seekers from Honduras 
« Afimnaiive « Defensive 


2.000 



Source: CRS prcicnauon ot data from the USCtS Dlrtctoriu of Refugee. Asyium, and InicmaiiorMl Operactoiw and the 
Office of Planning. Analysit and Tichnoiogy m the Executive Office for Immigration Review. 

Note: The left axis scale varies from cotmery chart lo country dnrt (e.g., 16.000 for the PRC and 2,000 for Honduras) vo 
better IHustrate die vanaOon ovw time within a councry. rather than enabling clearer country- lo-country compansoni. 


*FOIRhasmiUct reliaaaJ tbcFY2ul.l daln. Vklut:h ore likely lo neilori tm mimxnol numher of I (oitJunei "cnalihh; Itsjr'* eitani'i 
Ibuntl m Ihc conicxi of cxpcdiicd ranovnl t I.S. Congress. 1 louse C (unmiitcc on Uic Juil»c>iit>'. . riWxm . Ifttur. h it 
Hvrn*ltvtmaig Owlioniers *, loUmony ofKolh Flhai Wuietn. I i 3th Cong.. I si aas , Occunlvr 12. 2ul.3 
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Mexico 

The number of as> lum seekers from Mexico remains down from the high point depicted m n'l‘>97 As 
Figure 7 shows. MOIR defensive claims reached 18.389 and USCIS alTirmative claims hit 13.663 in 
KY 1997 Af^cr dropping, Mexican aflimiativc eases cudenced a moderate surge in rY2001 (K.747) and 
FY2fH)2 (8.977). but lheo\crall trend line has declined by 58.5% from FYI997 through FY20I3. 'Ilie 
number of defensive claims has dccrea.scd as well. b> 50,0% from FY1V97 through FT2012 In the past 
few years, however, there has been a slms increase in both affirmative and defensive .isv ium claims from 
Mexico, comparable to the lc>'cls in FY2001 and FY2002 

Figure T.Asylum Seekers from Mexico 
• AlTmnaiive « Defensive 
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Source: CRS presenauon of daca from the USCIS OrectorMe of Refugee. Asylum, and IniemaUonal Opemdons and the 
Office of Planning. Analysis and Technology in the Execuave Office for Immigration Review. 

Note: The left axis scale varies from country chan to country chart (eg.. 1 6.000 for the PRC and 2.000 for Honduras) to 
better IHustrate the variaoen over time wicNn a country, rather than enabling clearer country- lo-councry comparisons. 


The as\ lum patterns of these six selected source coiintnes o\ cr the penod s aned considcrabl\ . each 
ebbing and flowing at diffcrcnl points in time All but the PRC had on ovcraJI decrease in a.*iylum cases 
since FY (997^ rhoiigh a recent uptick is appeanng from several source couiitncs This data analysis 
suggests that conditions in the major source countries— whetlicr economic. cnMronmcntal. political, 
a'ligious or social —wananl fiirthcrs(ud> to understand (he dnving forces behind asx ium .seekers"' 


r-or liiTtha huc^treuikl. «c (he 'Vounin Kepuris nn ( luoion Rights iVaetkot.** v^hikib 1> )S «ii)intiL<. ouiuollv Ui (lie 1 IS 
Congnnts in complhmce wiih f 1 16{di tuid {)502fVb) ol'ihc f oreign Asnstoiicc Act of t%( . os tsncmlcd. mtil $1564 of iIk: Tnidc 
Art of I 'f74. rts umundiai 



207 


Statement in Support of U.S. Commitment to Refugees 

In his final Presidential address to the American people, Ronald Reagan described the United 
States as a “shining city on a hill” that is “still a beacon, still a magnet for all who must have 
freedom, for all the pilgrims from all the lost places who are hurtling through the darkness, 
toward home.” President Reagan’s belief in America’s role as a refuge for the persecuted went 
beyond his words. Thirty three years ago, he signed into law the Refugee Act of 1980, which 
passed Congress with strong bi-partisan support, enshrining into domestic law America’s historic 
commitment to protect the persecuted. 

The 2012 Republican National Platform reaffirmed our belief that American exceptional ism is 
demonstrated in our commitment to freedom and human dignity. Our platform echoed President 
Reagan’s words by stating, “To those who stand in the darkness of tyranny, America has always 
been a beacon of hope, and so it must remain. That is why we strongly support the work of the 
U.S. Commission on International Religious Freedom, established by Congressional Republicans 
to advance the rights of persecuted peoples everywhere.” 

The United States has granted asylum and provided resettlement to thousands of refugees who 
have fled political, religious, ethnic, racial and other persecution. These refugees have come 
from Burma, China, Colombia, Cuba, Liberia, Iran, Iraq, Russia, Rwanda, Sierra Leone, Sudan, 
'Viet Nam and other places where people have been persecuted for who they are or what they 
believe. In some cases, they are people who stood with America, against tyranny, even when it 
was dangerous or unpopular in their own country. 

With courage, determination and industriousness, these refugees and their families have been 
able to rebuild their lives in safety and freedom in the United States. They have enriched their 
communities and the nation by creating and building new technologies and businesses, 
supporting our religious and community institutions, enriching our political dialogue, and 
diversifying our neighborhoods. 

It should be obvious to all that our immigration system is in dire need of an overhaul. We must 
have fair and enforceable immigration laws that reflect our national interest and that uphold core 
American values and our history as a country committed to humane treatment and dignity of the 
individual. Our policies toward refugees are at the heart of our American values and, as the 2010 
Council on Foreign Relations Independent Task Force on Immigration Policy stressed, the U.S. 
commitment to protect refugees from persecution “is enshrined in international treaties and 
domestic U.S. laws that set the standard for the rest of the world; when American standards 
erode, refugees face greater risks everywhere.” 

As Congress and the President consider reform of our immigration laws and policy, they have 
the opportunity to remove or reform barriers and challenges that are preventing legitimate 
refugees from receiving this country’s protection. Congress should eliminate unjust barriers that 
deny or delay U.S. protection to legitimate refugees, support a fair and timely decision-making 
process for those seeking refuge, and implement the recommendations of the U.S. Commission 
on International Religious Freedom. In doing so, they would eliminate unnecessary restrictions 
on liberty that are inconsistent with this country’s values. 
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As Republicans, we stand with President Reagan and our Party’s platform, and especially with 
those oppressed people who yearn to live in freedom. 

The Honorable Carlos Gutierrez Governor Jeb Bush 

Governor Tom Ridge Grover Norquist 

Senator Mel Martinez The Honorable Jim Ziglar 

Dr. Paula Dobriansky The Honorable Alberto Mora 

Governor Sam Brownback Suhail A. Khan 
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The Honorable Janet Napolitano 
Secretary of Homeland Security 
Washington, D.C. 20528 

August 23, 2013 

Dear Secretary Mapolitano, 

We write on behalf of the 3,500 people in the United States who have already passed the difficult test 
to prove they are refugees and are waiting to go through additional security checks so they can finally 
become permanent residents of the United States and reunite with their families. We also write on 
behalf of refugees who remain in dangerous situations abroad, who remain eager to prove to the 
Department of Homeland Security that they pose no terrorist or security threat to the United States. 
All of these refugees have been stuck in legal limbo by immigration law definitions of “terrorism” 
that are widely acknowledged to be hamiing refugees the United States is committed to protect. 

We urge you to use the authority designated to you by Congress to finally fix this problem for the 
thousands of refugees and asylees who have been mislabeled as “terrorists” before you leave office in 
September. The principles of fairness and family unity should be applied to these refugees and 
asylees, who were admitted to this country legally and have been waiting for as long as ten years to 
obtain pennanent legal status and reunite with their spouses and children. 

In 2001, Congress enacted legislation that significantly broadened the definition of “terrorist 
activity.” Because the definition was so broad, it encompassed some activities that had no real-life 
connection to terrorism. Many refugees seeking safety - including those with family already in the 
United States - were barred from entering the U.S., and many refugees and asylees already offered 
protection and living in the U.S. were barred from obtaining green cards and reuniting widi family 
members. A bipartisan coalition in Congress led by Senators Patrick Leahy (D-VT) and Jon Kyi (R- 
AZ) amended the law in 2007 to authorize the Administration to exempt persons with no actual 
connection to terrorism from the broad anti-terrorism provisions of the immigration law. 

Last year, in commemoration of the 60*’’ anniversary of the United Nations Refugee Convention, the 
Administration pledged to “significantly reduce” cases that are on hold by the end of fiscal year 
2012, and to review, by the end of calendar year 2012, current interpretations of the immigration 
law’s national security exclusion grounds “to better ensure that those in need of protection retain 
eligibility for it.” We welcomed your August 2012 announcement that refugees in the United States 
already granted protection whose applications for permanent residence or family reunification have 
been on hold for years will finally be given the opportunity to pass all required security and 
background checks to have their cases adjudicated on a case-by-case basis. 

Today, we are disappointed that this policy announcement has not yet resulted in a significant 
reduction in the number of cases on hold, and note that the hope the August announcement gave to 
these refugees has faded. We urge you to take the following steps to fully implement the exemption 
authority currently available under the law; 

• Sign additional group exemptions - many of which have been under consideration for 

months or even years - to allow the prompt adjudication of cases of individuals who do not 
bear any responsibility for human rights abuses or crimes and pose no threat to the security of 
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the United States. Progress in this area is particularly urgent with respect to refugees who are 
applying for asylum or resettlement now. 

• Ensure prompt iniplenientation of the August 2012 exemption announcement for refugees 
and others who were already granted asylum or other lasting status and whose applications 
for permanent residence or family reunification have been on hold for 10 years or more in 
some cases. 

• Allow US Citizenship and Immigration Service officers to examine and provide relief where 
appropriate to individuals - on an individual, case-by-case basis — who had voluntary 
associations with “Tier HI” groups. This includes refugees abroad in urgent need of 
resettlement and those currently seeking protection here in the United States, who were not 
helped by the recent change in policy and are still waiting for their cases to be considered. 
The “Tier 111” groups with which these refugees were associated are not designated as 
terrorist groups or treated as such by the U.S, government in any other context. In many 
cases they are long defunct or are groups the U.S. government sympathizes with and even 
supports. The current approach, involving centralized review of each Tier 111 group before an 
individual who engaged in voluntary activities on behalf of the group can be granted an 
exemption, has proved to be unworkable. 

• Review and revise current legal interpretations of what specifically constitutes “material 
support” under current immigration law. Statutory interpretations should and in our view can 
easily be brought into line with the purpose of the law, which was to exclude and deny relief 
to persons who are responsible for or provide meaningful support to terrorist acts or groups 
and who pose a tenorist threat to the U.S. 

This is a matter of compelling concern to each of us and to the organizations with which we are 
associated, and we urge you in your last months as Secretary to finally resolve this problem that has 
caused so much pain and uncertainty for so many. On grounds of compassion, good policy and the 
rule of law, we call on you to resolve this matter quickly so that refugees- including those who 
remain at risk abroad - can finally find safety in the United States. 

Sincerely, 

Laura W. Murphy, Director 

American Civil Liberties Union Washington Legislative Office 

Richard Foltin, Director of National and Legislative Affairs 
American Jewish Committee 

Msgr. John Lnzler, President and CLO 

Catholic Charities of the Archdiocese of Washington DC 

Curt Goering, Executive Director 
Center for Victims of Torture 

Alexander D, Baumgarten, Director, Office of Government Relations 
The Episcopal Church 
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Deborah Stein, Director 
Episcopal Migration Ministries 

Tsehaye Teferra, President 

Ethiopian Community Development Council, Inc. 

Tina Ramirez, President 
Hardwired, Inc. 

Mark Hetfield, President and CEO 
HIAS 

Eleanor Acer, Director, Refugee Protection Program 
Human Rights First 

Christine Cooney Mansour, Legal Director 
Human Rights Initiative of North Texas 

Bill Frelick, Refugee Program Director 
Human Rights Watch 

Susan Roche, Executive Director (Interim) 

Immigrant Legal Advocacy Project 

Victoria Neilson, Legal Director 
Immigration Equality 

Sharon Waxnian, Vice President of Public Policy and Advocacy 
International Rescue Committee 

Armando Borja, National Director 
Jesuit Refugee Ser\ice/USA 

Ann Buwalda, Esq., Executive Director 
Jubilee Campaign USA 

Alex Boston, Executive Director 
Just Neighbors 

Linda Hartke, President and CEO 
Lutheran Immigration and Refugee Service 

Leith Anderson, President 
National Association of Evangelicals 

Mary Meg McCarthy, Executive Director 
National Immigrant Justice Center 
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Hans Hogrefe, Chief Policy Officer and Washington Director 
Physicians for Human Rights 

Michel Gabaudan, President 
Refugees International 

Dr. Russell Moore, President 

Southern Baptist Ethics & Religious Liberty Commission 

Michael Horowitz, CEO and Senior Fellow 
21st Century Initiatives 

Lavinia Limon, President and CEO 
US Committee for Refugees & Immigrants 

Ambassador (ret) Johnny Young, Executive Director, Migration and Refugee Services 
US Conference of Catholic Bishops 

Stephan Baunimi, President and CEO 
World Relief 

Law Professors* 

Susan M. Aki’am, Clinical Professor and Supervising Attorney, Asylum and Human Rights Program 
Boston University School of Law 

Deborah Anker, Clinical Professor of Law and Director, Harvard Immigration and Refugee Clinical 
Program 

Harvard Law School 

Sabrineh Ardalaii, Lecturer on Law, Harvard Immigration and Refugee Clinical Program 
Harvard Law School 

Kristina M. Campbell, Assistant Professor of Law and Director, Immigration and Human Rights 
Clinic 

University of the District of Columbia David A. Clarke School of Law 

Michael J. Churgin, Rayboume Thompson Centennial Professor in Law 
The University of Texas School of Law 

Maryellen Fullerton, Professor of Law 
Brooklyn Law School 

Denise Gilman, Clinical Professor and Co-Director. Immigration Clinic 
University of Texas School of Law 

Anju Gupta, Assistant Professor of Law and Director, Immigrant Rights Clinic 
Rutgers School of Law - Newark 
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Susan Gzesh, Senior Lecturer, Human Rights Program 
University of Chicago 

Kate Jastram, MA, JD, Director of Research and Programs, Law Lecturer in Residence 
Miller Institute for Global Challenges 

Kit Johnson, Associate Professor of Law 
University of Oklahoma College of Law 

Emily B. Leung, Albert M. Sacks Clinical Teaching & Advocacy Fellow, Harvard Immigration and 
Refugee Clinic 
Harvard Law School 

Beth Lyon, Professor of Law 
Villanova University School of Law 

Susan F. Martin, Donald G. Herzberg Professor of International Migration 
Georgetown University School of Foreign Service 

M. Isabel Medina, Ferris Family Distinguished Professor of Law 
Loyola University New Orleans College of Law 

Karen Musalo, Clinical Professor of Law and Director, Center for Gender & Refugee Studies 
UC. Hastings College of the Law 

Michael A. Olivas, William B. Bates Distinguished Chair in Law 
University of Houston Law Center 

Ediberto Roman, Professor and Director of Immigration Initiatives 
Florida International University 

Victor C. Romero, Maureen B. Cavanaugh Distinguished Faculty Scholar & Professor of Law 
The Pennsylvania State University Dickinson School of Law 

Carrie Rosenbaum, Professor of Immigration Law 
Golden Gate University School of Law 

Galya RufTer, J.D., Ph.D., Director, International Studies Program, Director, Center for Forced 
Migration Studies at the Buffett Center 
Northwestern University 

Heather Scavone, Director of the Humanitarian Immigration Law Clinic and Assistant Professor of 
Law 

Elon University School of Law 

Andrew Schoenholtz, Visiting Professor of Law and Director, Human Rights Institute 
Georgetown University Law 
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Philip G. Schrag, Delaney Family Professor of Public Interest Law 
Georgetown University 

Barbara Schwartz, Clinical Professor 
University of Iowa College of Law 

Gemma Solimene, Clinical Associate Professor of Law 
Fordhaiii University School of Law 

Philip L. Torrey, Clinical Instructor, Harvard Immigration and Refugee Clinical Program 
Harv'ard Law School 

Michael J. Wishiiie, William 0. Douglas Clinical Professor of Law and Deputy Dean for 
Experiential Education 
Yale Law School 

Stephen Yale-Loehr, Co-director 

Cornell Law School Immigration Appellate Law and Advocacy Clinic 

Institutional affiliations are for identification purposes only 

Cc; Shelley Pitternian, Regional Representative for the United States and the Caribbean, 

United Nations High Commissioner for Refugees (UNHCR) 

Stephen Pomper, Senior Director for Multilateral Affairs and Human Rights, 
National Security Council, The White House 
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Material submitted by the Honorable Trey Gowdy, a Representative in Con- 
gress from the State of South Carolina, and Chairman, Subeommittee on 
Immigration and Border Seeurity 


ANNAL5 OF IMMIGRATION 

THE A5YLUM TEEtlER 

For a chance at a hetter life, it helps to mane yoier bad story ivorse. 

BY JUKETU MEHTA 


I met Caroline one Friday evening in 
the cafeteria of the upscale Manhat- 
tan supermarket v/hsre she had just 
started working. She was a hventy- 
something African immigrant ■without 
papers; we’d recently been introduced by 
a mutual acquaintance. “Hi, Carol — I 
stopped myself, seeing the look on her 
face. 

Caroline was living three lives: as 
Cedle Diop, awoman with pa[>ers who 
had beer, in the country for ten year's; as 
Caroline the African rape and torture 
victim; and as herself, a middle-class 
young woman who •wanted to go to col- 
lege and make a life in ..America. It avas 
a continuous exercise in willed schizo- 
phrenia. (Names and other identifying 
details have been changed rliroughotit.) 
I tried again: “Hi, Cecile!” 

Cedle Diop, a fellow-expat from 
central Africa, liad lent C'aroline her So- 
cial Security number so that she could 
get the job. Caroline had showed the 
store manager Cecile’s I.D., but he 
couldn’t tell the difference berween the 
two VTOmen, She was expecting her first 
paycheck, which she would give to Ce- 
dle to cash. “Some of them rake half,” 
Caroline said, about such arrangements 
benvecn immigrants. 

“I cannot get fired,” she explained. 
“The owner of tire name-will have trouble.” 

Caroline had big ea-es, an easy' smile, 
and short hair dyed red-blond. She was 
dressed in a denim jacket and jeans and 
a tight s^yeate^. She w;ilked me around 
the tv'o floors of the giant supermarket, 
pointing out ;ili the places where samples 
were given out. She urged me to take 
some dried fruit. I pierced a dried-ba- 
nana slice with a toothpick; it was nearly 
inedible. Caroline didn’t believe in all 
this organic and naniral stuff. “People .in 
the United States are a litde . . .” She 
pi)inred a finger at her head and turned 
it in circles. 

At the supermarket, she made ten 
dollars an hour. Alter Social Securir\'’ 
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and medical deductions — which were 
of no vrJue to Caroline, only to Ce- 
cile — she didn’ t have enough money^ to 
eat at the store, even with the iwenty- 
per-cent employee discount. “I can 
never eat the hot food,” she said. It cost 
$7.99 a pound. So, surroiuided by food 
of every description from eveiy coun- 
try', Caroline brought lunch from 
home. 

As we left the store. Caroline, as an 
employee, had to submit her bag r<> a 
STiUird for an inspection. “Do you want 
me to take things out?” she asked. “I can 
see the bottom,” the guard responded, 
and waved her on. Another guard, a 
white wontan, trying to soften the ha- 
iniliation of the inspection, made small 
calk: ‘Tve been looiring all over for that 
kind ofliandbag for my daughter. Wliere 
did yot3 get it? Heraid Square?” 

Caroline h.ad come to the United 
States the previous su.Timer for a fam- 
ilywedding- When her parents left, 
she stay'cd, even after her tourist visa 
expired. 

Now she ^vas working on .1 stoiy — a 
four-page document, in French, that 
siie would gi\^ to alawyer she liad hired, 
and to immigration officials — saying 
that she was beaten and raped more 
than once by government soldiers in her 
ccuntn'. “I haw never been raped,” she 
admitted, gigglingvvith embarrassment. 

A clerk in Caroline's la^vyer’s office 
had su^csted, “Why' don’t you say' you 
were circumcised?” Caroline told her 
that female circumcision wasn’t prac- 
ticed in her country'. So she had learned 
hov/ to play' a rape victim. She had pangs 
about lying: “Telling that story makes 
me sad, because I know it’s true for 
someone.” 

A friend of mine, a former law'yer 
who has represented people in a^ium 
cases, had recently' told me about the 
difficult of making a persuasiv'e ^iura 
plea these days. “Tlie immigration peo- 
ple know' the stories. There’s one for 


each country. There’s the Colombian 
rape story — they' all say they were raped 
by' the F.ARC. T'here’s the Rwandan rape 
sroiy, the Tibetan refiigee story. The 
details for each are the same.” 

It is not enough for asy'lum appli- 
cants to say’ that they' were tlireatened, 
or even beaten. They have to furnish 
hon'or stories. It’s not enough to say that 
they were raped. The officials require 
details. Inevitably, these atrocity stories 
arc inflated, as new applicants for asy- 
lum get more inventiv'e about what was 
done to them, competing vrith the lore 
that has i'dread-V' been established, with 
applicants whose stories, both real and 
fake, are so mueh more dramatic, whose 
plight is so much more perilous, than 
theirs. 

W e went to a Brazilian restaurant 
nearby for a drink and supper. 
Caroline ordered a coconi.i.t cocktail atrd 
a salad with chicken. 

“I got my paycheck. Want fo see 
it?” She pulled it out of her bag. She’d 
worked 64.42 hours in the past couple 
of weeks, at ten dollars an hour. After 
deductions, she was left with a total of 
4521.69 to give to “the owner of the 
name.” She was hoping that the real Ce- 
dle wouldn’t take too big a cur, maybe 
she wouldn't take any cut at all, even 
though she was only an acquaintance. 

I asked Caroline how, with a thou- 
sand dollars a month, she was going to 
pay the rent, four hundred and fifty do.l- 
iars a month, for her one-bedroom 
apartment in the Bronx; cover food and 
transportation; and pay her lawyer, who 
was chtirging three thousand dollars. It 
turned out that Caroline’s family had to 
put money in a credit-card account she 
has back in Africa. And she had been 
through worse times. For a week, when 
she was living in a friend’s aparti-nent, 
she had no money' for food. She found 
some rice in the kitchen, and ate it-with 
the only' available condiment — sugar. 
When December came, she had no 
winter clothes — only a thin jacket. ‘T\^e 
don’t have winter,” she said of the cli- 
tnace in central Africa. One of the [eacli- 
ers at the New York Public Library, 
where she went for EngllsJt classes, saw 
her sJiivering, and gav'e her one of her 
old coats. “It’s funny,” Caroline said, 
and laugiied, thinking about those 
times. 
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CftioUne 9 parents arc suf^ncrs of a 
ci'»nlT<TwrMal opposition Icat.'ler Covem- 
mcnr soldiers ninsacked their house in 
tl>e city mice. Caroline remembered the 
soldiers as being %'en' stupid, and from 
ihe countryside. Airliuugh they didn't 
rape her Of her sisters, once they broke a 
dish over one sisters head, and they beat 
her brotlter. Tlte\' were looking for lier 


father. One of her sisters, as site was 
running from the soldiers, tch a sharp 
stab in her toot; she had stepped on a 
nail. She kept rxmning. with the nail 
stuck in her 

One iiighr, Caroline %vas walking 
horrte on a dcscrtedstrect when a group 
of five soldiers commanded her to stop. 
Tlies' searclied Iter bug, aitd found some 
condoms. “You cany condoms?" they 
asked. The)' empriej the rontents on 
the ground, and stole everything she 
had— l»cr plione. her watch, her car* 
rings, her mon^’. But the)' let her go. 

She had reason to he fearttd. Since 
1998, mtUions ha\'e died and millions 
g more have been dispbeed as a con$e> 
c quence of a tangle of regional wars that 
I have roiled cen^ Africa. And in many 


regions rape has become common. 
Caroline spoke about why there is so 
mucli wolcnce there: “I'hc ministers 
wlto are arresting people today— yes- 
terday, you were arresdng them." Now 
Caroline wants to live in America, 
where it's easier to make nion^, and 
easier CO live as a \vnman. She recently 
liad won a prize in a drawing at the su- 


pertnarket: the right to malre up her 
own schedule tor rhe following week. 
“I can work more hours!" she fold »»ic 
excited^'. 

O ne day, 1 met CaroUnc at the en- 
trance to a public ho^ital, a place 
where people aren't denied treatment 
because they can't pay. Tltere was a 
large red banner celebrating "uninsured 
week." It seemed a relatively orderly 
madhouse. 

To buTtress Iter a^um claim, Caro- 
lirre needed a letter from the hospital 
stating that she had been treated for tvr- 
lure. For months, she had been anend- 
ing group and individual pmhotherapy 
sessions, as part of a program for survi- 
vors of tomire. Today, she was here for 


a gynecoK^cal exam, which is required 
for rape victims. She showed me Iter ap- 
pointment slip, which read "Victim of 
torture." 

Caroline had to come twice a week, 
for the therapy sessions, and sometimes 
more often — this tvcck. irtvas the gyne- 
cological exam and an H.I.V. rest. But 
in tlte eletator she said she couldn't re- 
member the 6c*or where the center for 
romtre survivors was. “When I was a 
child. 1 tell and hurt my head," she said. 
“So 1 can’r remember m.my things, i 
show the scar and say it Itappened be- 
cause of torture." 

In the gmup-therapy sessions, Car- 
oline didn't volunteer much. Some- 
times the stories she heard were hard 
for her to listen to. She also has individ- 
ual sessions iviih a psychiatrist, who 
prescribes antidepressants: Zoloft, Well- 
butrin, trazodone. “She giwrs me med- 
icine, to make me sleep, to make me 
calm. I throw it aivay." How did she 
know' what to tell tltedi^or? She laughed 
when 1 asked her this. She read the 
symptoms described on the drug in- 
serts — dizziness, slewing too much or 
loo lltrk, and si> forth— and repeated 
them to the psychiatrist. 

She had liad the H.I.V. test the pre- 
vious day. Doctors asked her about the 
last time she'd had sex, and who it was 
with. "I don't knenv his nantef" Caroline 
had cried. “I ivas rapedr 

She recalled, There was such com- 
passion on iheir faces." 

She came out of ilte g)’neco]ogical 
examination holding a ivad of paper. 
“They gave me tissue," She'd started 
ciyingwhen tl»e doctor told Iver, "Re- 
move your panties." Seeing her break 
denvn, the doctor was almost crying, 
too. Caroline said, “1 don't (eel good 
al>out it — ^ng to people." The physi- 
cal e.xam, tlmugh, had been postponed. 

Caroline knew peupb who really had 
been raped; she bid heard their stories. 
But site believed tliat slie was far from 
being the only a^^um seeker at the tor- 
ture sUrvivoTs’ center who was lyii^ or 
exaggerating. “Every'bodys stoty is a 
mixture of what is tnte and tvhat is not," 
she said. Carolme iud been tutored bi 
how to act like a rope victim by her land- 
lady in the Bronx, w'ho hadn't been 
rap^, eitlier. but had sticcessftilly 
plied for AS)diun. And Caroline was alM 
getting help in crafting her narrarnT 
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'hfonty, you'rt doing that thing again tL'>hereyou stare into tpaee 
and wonder ho^v I talked you into leaving the bouse. * 


from a Rxvsndat) man fU call Laurent, 
who was a sort of asylum-stor^- shaper 
among central Atiicans. 

S ome months brer, on a warm sum- 
mer evening, 1 met Lanrcni at the 
Senegalese restaurant Patisserie de& 
Ainbassodcs. We waited at an outside 
table for Caroline to join uSv 

Laurent was handsome and well 
mannered, and looked younger tlum lus 
forty-odd }'ear8. fie was a man of enor- 
mous sell-confidence. His mother was 
Tutsi and his father Hutu; he grew up 
in Burundi and went to universiiy there, 
before moving to Rwanda and then to 
Fnmce, where he worked as tlie man- 
ager of an arts troupe. He had rcbm'cs 
who were murdered, and rcbm'cswho 
murdered. 

He talked about what had hap- 
pened to his countfj’. He knew of a 
man. lie said, who had killed his best 
frieiul Afterward, the man was liaunted 
b)' the rhought that he hadn't buried 
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the body. Since he couldn’t earr)' the 
%vhnlc b<x^', be cut off his friend’s head 
and set off io%vard the cemetetj' with it. 
On the w:^, tie was arrested and rhrmvn 
into prison, with his friend’s head for 
conipan)'. "He doesn’t take showers," 
Laurent said. 

Laurent had come to .America when 
he was in his thirties. As soon as he 
arrived at J.F.K, Airport, he started 
liguringout thcAvaysof America. The 
first immigracioii .igent he saw asked 
him where he was going to slay in 
America. Laurent shrugg^. He said 
tie had a pliotie tmmlier for a roiistn, 
and was going to call him when he 
got oat of the airport. Ttie agent asked 
fiim to ivait in a holding room for fur- 
ther questioning. He sai there with a 
ragged horde of people from all over 
the world. He ihoughi that he would 
be sent back. Then a bbek immigra- 
tion agent noticed him, and said, "Hey. 
brother, go to tliai agent over there.’’ 
T’hc second agent stamped his pass- 


port and let him in, shotving Laurent 
that it isn’t just in Africa that tribe is 
important. 

Now he taught French in public 
schools. lie found the standard vety 
law. *‘A C student from Rwanda will 
automatically be on A student here." lie 
said. 

Wlien Caroline arrived, die kissed 
Laurent on both cheeks- 

"I will never make appomcmenrs 
widi Africans," he said. Tlvty keep say- 
ing, ‘Oh, tliis is African rime.”* He ges- 
tured toward his watch- "'rhrec hours 
late’” 

Caroliuc had just moved into a new 
apartmenl, in Rockaway, and died had 
to go to her apartment from her job, be- 
fore oomiiig back here. It took her mure 
titan an hour each way, liy bus and sub- 
%vay, lo get to work. Wliat did she do on 
the commute? Read? Listen to roude? 

She sliut her eyes, and her head 
droi^’cd. "Sleep.” 

'‘\'uu need to be closer |o wo rk,” Lau - 
rent said. "Once you become Caroline, 
ymi can miwe." 

But right now she ivas liiokuig fitali; 
the evening 'ivas beginning to cool, and 
she was hungry. She ordered a Urge pLir- 
ter of riUpia and plantains. 

Talking about her new apartment, 
she said, "1 have one big problem; cock- 
roaches. 1 have some in my bag some- 
time.” She held up her purse. "Bui they 
are small." 

She’d been working hard. I1ic other 
day, she’d stood Ibrdxteen hours straight, 
working a double shift. She’d been 
sneezing, and felt cramps. But she was 
scared of getting sick. "If something 
happens to me at work — I’m not me. 
Fm Cecile. Can yiiu imagine IT they call 
an ambulance?" 

Laurent kneiv several otlier people 
who lived or worked under different 
names. .A. Kenyan, for instance, had in- 
vited Laurent home for dinner, with 
the peojilc he was staying with. When 
Laurent called him by his name, he felt 
hU leg being kicked hard under the 
table. “1 know many Africans who 
come here and don't have any dreams.*' 
Laurent said. “They' stay in jobs — gro- 
cery stores, delivery, .selling illegal 
DVDs, street venders. For girls, it’s hair 
braiding." 

Advasing Caroline about her asy- 
lum narrative, Lau rent said. “'When you 
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make up a story, make it yours. No one 
knows your stor)'' better than you.” Pie 
has helped three people tvith their sto- 
ries; two of them were siiccesshd in get- 
ting ?.sylum. 

“^ro tell you the truth, even my stoij' 
was made up,” he S'aid. He didn’t apply 
for asvluni as a Rwandan refugee, be- 
cause “I didn’t want to compromise miy 
family in Rwanda.” So his story was 
about Burundi. “I know the politics of 
Burundi, and so I could make it up,” he 
said. At the asylum hearing, the oflicer 
asked him specihe questions about the 
geography of his narrative: ‘V/here was 
the police station? Where vvas the 
s'vvimming pool?” The ofiicer kept re- 
ferring to geographical data that she 
had obtained from the C.LA., but Lau- 
rent’s inform?. tii>n was more recent, and 
he told her so. She checked, ?,nd found 
that it was true. 

His story was that his house in B’l- 
rundi was attacked, and Ite ran away, 
and, when he went back to look, the 
house had been bombed. The ofHccr 
checked the news from the day he was 
refernng to, and, indeed, a house in that 
part of that city had been bombed. Lau- 
rent had read the newspaper report as 
he was consrnrering his story: ‘'1 made 
that stoiy mine.” 

The officer asked him what he 
would do if she let him stay in the 
country, and he told her that he was 
planning to go back to school. This 
pleased her; evidently, most of the ap- 
plicants she saw talked about getting 
jobs. But Laurent knows how to play 
the African intellecnial. He was granted 
asylum. 

“\W.en I got the news chat I got the 
immigration, I was shaking,” he said. 
“I wanted to call xny cousin, but I even 
forgot his number.” He had crossed a 
line ’oetwesn illegal and legal, between 
being deported and freedom. “Now it's 
up to me,” he added. “Before, it was up 
to them.” 

O ne day, Caroline’s ]aw>'er received a 
letter, saying that a hearing on her 
application had been scheduled at the 
asylum oflice. I offered ts? go with her, 
and, at her request, I enlisted a French 
friend, Marie, to act as her translator. 
Ciixoline felt mere comlortabie making 
her case in French. 

The asylum office was outside the 


city, in an office block that could have 
been in any suburb in the countty. We 
took the elevator up to the office and 
signed in at security. AboTC the security 
guard’s monitor was a printout that 
read: 

I can only please one person per day 

'I'oday is not your day 

Toinorrow is not looking good either. 

The guard took out Caroline’s cam- 
era, which was in a brown bag inside 
her purse. “You can’t bring this in here.” 

“Can we check it?” 

*W’e don’t check nothing. You got 
to find a hiding place for it. Like behind 
a door.” 

if we take out the battety?” 

“You can 'break it in half, and you 
still can’t bring it in here. You got to 
find a luding place.” 

I hid the camera behind a door, hop- 
ing that it would still be there when we 
came out. 

7'be waiting room was iiUed with 
blacJc-ancl-whire posters of African and 
Latin-American refugees. The signs 
were a forest of “no”s: No Cell Phones, 
No Eating, No Drinking, No Cameras, 
No Chewing Gum. I fried the water 
fountain; it emitted hot, undrinkable 
water, like a sotip. 

Caroline reviewed the dates in lier 
testimony, like a student preparing for 
the biggest exam of her life. She 
iftubbed one of the dates. Her lawj'er 
hadn’t shown up, and she tvas anxious. 
“I don’t know whyl go tlirough it,” she 
said. “I don’tkncnvwhyl didn’tjustgo 
back. Thty are racists and xenophobes 
here.” 

From other asylum applicants, Car- 
oline had been told to bcwtire of an im- 
migration officer, a manlllcall Novick, 
who said no to evetybody- She hoped 
she didn’t get Norick. 

A paralegal mom Caroline’s lawj'er’s 
office appeared, breathless, and apol- 
ogized for being late. Her name was 
Mrs. Patel, and she waited along with 
us. Occasionally, the door to the 
officers’ section opened; the officers 



who appeared were white men and an 
Asian tvoman. When they called out a 
name, two or three people from the 
waiting area disappeared inside Avirh 
them. 

Finally, Caroline’s name was called 
our, by a rumpled, middle-?.ged white 
officer who stood holding the door 
open. It was Novick. 

W^e walked down a corridor, past a 
series of generic, glassed-in offices — 
one of which had a cover from the 
Cuban Communist organ Granma 
pasted on its window — into Novick’s 
oflice. It was bare yet dishevelled, and 
contained a few files and a pocket atlas 
lying on the Boor. There were no fam- 
ily pictures, and the Avindow blinds 
Avere d.rawn, though through them I 
could make out a flock of pigeons 
roosting in a tree. We took our seats, 
and the inteivie^v began. 

Novick made a phone cifll, asking 
for a government translator, Avho 
could monitor IMiuie’s translation, via 
speakerphone, to make sure that it 
was acairate. 

He turned to Caroline. “Why are 
you seeldng asylum?” 

Caroline aiidressed her responses to 
Marie: “I am afraid to go back and en- 
dure Avhat I have already endured in my 
countiy.” 

“How were you mistreated?” 

“I Avas arrested, beaten, and raped.” 

“Tell me the details. W’hy it hap- 
pened, when.” 

“The President of my countrj' was 
about to be overthrown. My father 
worked with the previous government. 
Thev arrested my father, and tortured 
ev'-srA'-body at home.” 

“Please provide the details,” NoAick 
said. “HoAVwere they tortured?” 

“They attacked my brother,” Caro- 
une s:ud, a tear vveUing up. 

“I'm sorry,” Novick s:aid. “How?” 

“^Fhey shot my brother in the leg.” 
The tears were flowing now, and slie 
asked Novick if he had any tissues. 
She searched in her handbag. “I used 
to have it here but . . .” She dug out 
some tissues she had taken from tlie 
bathroom. 

“They asked for ray father,” she con- 
tinued, wiping her eyes. “My mother ;md 
fathiu' walked in the door as my brother 
was being attacked.” Sbe went into the 
logistics of the attack. “Thev undressed 
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BLACK I\HiN0CER05 

The Blafk Rhinoceros at Brookfield Zoo 
Eating sweet potatoes, carrots, and bread 
Looked like my uncle’s extended family 
Crowding around the cable at Thanksgiving. 

Airs. Alov'ehill suddenly started crying 
On the second-grade bus, which often stalled, 

And the next day we had a substitute teacher 
Who said that rhinos have poor eyesighc 

And swivel dieir cube-shaped ear's in all directions 
So they can he.ir dieir enemies approaching, lions 
And people who caive dieir honis into daggers 
Or mash them into pain relievers. 

Alv parents Ixtught my shoes on discount 
At Wolinsky & Levy, and so whenever I raised 
Either toot my sole said “Damaged.” 

Thar’s why 1 kept my feet close to the floor. 

Wlien Ml'S. Movehill returned, she wore dark 
Dresses and told us diat the Black Rhinocei-os 
Is the same muddy color as the W'^hite Rliinoceros, 
Wfiiich is strange, if you chink about it, and we did. 

WTiat does it feel like to have two horns 
Tilting up on a huge head, Mr. Rhinoceros? 

You lumber around in your skin of armor 
Like an exiled general or a grounded unicorn. 

Everyone kaow^ diac a pachyderm in peril 
VVoidd still rather live in the open savannah. 

We can't tell if you arc trumpeting forward 
Or backward in wur scrubby house. 

— Edzoard Hirsch 


me and one of my sisters and raped us.” 

‘AVhat about the odier sister?” Nornck 
asked. 

‘Tliey were ijeadng her but not rap- 
ing her.” 

“O.K. , so what else happened?" Novack 
was reading the vmtren starenieii t she had 
submitted earlier, and taking notes. 

After the rap)e, she said, she had to 
have ait abortion. 

‘ds there any documentary evidence of 
this abortion?” 

“Of course not!” 

“Wdit' 'of course’?” 

“I don’t want any documentary^ evi- 
dence of this abortion because it hap- 
pened -as a result of a rapie.’" 

He wanted more details of the rape. 
Caroline provided them. She also re- 
counted how soldiers arrested her and 
some other students, and t< 2 ok them to a 
detendi:)!! center. “They took me by the 
head and they put my head 'against their 
penis. They spat on us.” As she was sajing 
this, her eyes watt almost closed. “They 
wanted us to do things,” 

“Wliat filings?” hie wanted specifics. 
“You were beaten how many rimes, 
approximately?” 

She saj.d she had had to gt? to the hos- 
pital; he asked her for the evidence. Slie 
said it was back in Africa. 

“How long ■will it take for you to get it?” 

“I don’t know . . . because of all file riots 
and file pillages.” She continued with her 
stojy. ‘’They arrested us during one of our 
meetings and took us to a prison. They 
beat us up and did horrible things to us." 

“Please describe,” 

“Thev forced us to do fellatio and thw 
put objects ill our genitals. They stamped 
on us, they trampled us for three days. I 
suffered many infections because of file 
rape. My kidneys got infected.” 

“Did you go to the hospital? Do vou 
have evidence?” 

“There is e’.idence, but I don’t liave it 
wirti me.’' 

Novick ivas almost finished. “Any- 
thing else }'ou ivant to say?” 

“People are not allowed to express 
their opinion if they’re against power,” 
Caroline said of her country. 

“Wl'anvill happen if you renim?” 

“I might be billed nn the road, because 
I am a membei'ofrhe opposidon.” 

“Wliy did you stay all these \u;irs?" 

“I didn’t have the opportunitv to leave ” 

“WTiy not?” 
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“I hadn’t been invited before. The 
threats and arrests had intensified.” 

On the wav out, I noriced a stack of 
brown files outside another officers door. 
On one of them was a sheet of paper that 
said, in large black letters: 

CONGRKSSIONAl INI KHRST! 
CONGRESSIONAL INTEREST! 

CONG RESSION AI . INTEREST! 
CONGRESSIONAL INTEREST! 
CONCiRhSSIONAl INTERFSl! 

T.'he camera was where I buid left it. 

W"e took the bus back to the city with 
the paralegal, Mrs. PateL Caroline asked 
why her lawyer hadn’t been tiiere for die 
hearing. “Because it takes up too much 


time,” Mrs. Patel said. “He can’t wait till 
two in the afternoon.” 

Caroline closed her eyes, exhausted. 

L 'lst year, about fify thousand people 
applied for ajydum here. Of success- 
fill asylum applicants, tliirt)'-two per cent 
w'ere Chinese. Less than five per cent 
came from central ,'\frica. In all, 21,113 
applicants we.-e given s^ylum; 11,244 by 
asylum officers like Novick and 9,869 by 
immigradoti judges. 

The current polidcil climate in the 
country' is not favorable fir as}'lum seek- 
ers. The number of people gnuited asylum 
lias been decreasing — last year saiv almost 
a thousand fev'er successful applications 
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chan the previous year. Although chere ;tre 
no staiisdcs on d'e number ot appiicanoiis 
diac are fraudulent, immigration attorneys 
have a sense of the previilence of such 
fraud, and the reasons that petitioners 
perpeti-ate it. Jason DzuboAv is a lavwer 
who specializes in ast’luin cases in Wash- 
ington, D.C., and mns a blog called 'Tlae 
Asylumist- “Large parts ot their stories 
are true, and then some people augment 
cases with things that are not tme,” he says. 
Dzubow represents a number of universiry- 
educated Ethiopians who were arrested 
by the dictatorship! in their home country, 
as a significant percentage of their class- 
mates had been. If they go to die asvlum 
coaches, or “case builders,” in the immi- 
grant community’, diej'^will likely be urged 
to embellish their stories with tales of tor- 
ture and beatings, because it is thought 
that being arrested ;il<3ne will not make a 
strong enough case for as}duui. 

The majority of asylum seekers in 
America, immigration exiaerts Itar-e fold 
me, reidly would be at serious risk if the}- 
were returned to their countries. As for 
Caroline, there is no doubt that her fam- 
ily was brutally assaulted l^ecause of her 
parents’ p(3liti.cal affiliations. She does in- 
deed have a “well-founded fear of ].ierseai- 
tion” if she retnnis. But she felt tliat she 
had to augment the story with a rajie be- 
cause the immigration system can better 
comprehend such a storj'’; Novick kept 
asking her for more details of die rape be- 
cause a rape story was what was expected 
from a female petitioner from her cotmrry. 
The system demanded a certain kind of 
nanative if she was to be idlowed to stay 
here, and she furnished it. She had read 
the expected symptoms of persecution, 
and repeated them upon command. 

A couple o: weeks later, Caroline was 
told to I'eturu to the asvlum office, to 
hear riie decision on her cose. She asked 
RLirie and me to go widi her. Wliich way 
would her life go? y\frica or America? 
Noiick had decided. 

This time, there veas only one other ap- 
plicant in the office, a woman in a shiibwar 
kameez. “You have been approved,” the 
clerk told Caroline, handing her a letter. 
“Congranilations.” 

But, the clerk warned her, the ap- 
proval vTis conditional on a name check. 
The agency liad to make sure that hers 
was the name on the application. Luckily, 
die name on the application was die one 


she was bom with, and not any of those 
whicli she picked up later. 

Caroline was crying, ivaiing her liands 
in front of her face to cool it. 

Tlie female guard at the ele\’ator no- 
ticed Caroline’s tears, and smiled: “LHi-oh, 
someone got granted!” 

Downstairs, we read the letter. It was a 
Eimny dayi and Caroline jumped up and 
down, clutclungmyaim andcr/ing, “1 am 
legal! I can be Caroline!” 

She noticed that we were standi ng i n a 
huge parking lot “Tliere are a lot of care in 
this coimtiy-'.” 

A few months later, Caroline moved to a 
town in the Midwest, because she had 
a 1 riend who had an apartment diere, a tid 
she couldlivecheapH' until she fbundajob. 
She now worlo: for a comparw where her 
French-knguage skills come in handy. She 
is marrieil to a white Ameriam miiii . She 
owns a car, and goes to churcli ei'ety Sun- 
day. In her new life, she pays her tx^ -.uid 
has nev'er taken a dime from the goi’em- 
ment. To many, she is a model Amencan. 

I keep thinking of the day Caroline 
moved from shadow to light. After she got 
the news that she’d been granted astdum, 
we celebrated at an anonymous-looking 
bar in an ajionymous-lookiug office bt.iild- 
ing near the asylum office. It was eleven 
o’clock in the morning, and we ordered a 
bottle of champagne. Wlien the tab came, 
Caroline, lor the firet time since Fd known 
her, got it. She gave the waitress a credit 
card. The waitress came back and said, Te’s 
not approved.”! offered mine, but Caroline 
dug into her pirse and brotight our cjish. 

The champagne flowed fasn we 
were neariy at the end of the bottle, Marie 
told us that in France it’s said that “who- 
ever drinks the last drop will get married 
this year.” 

I took the bottle and shook the last 
drop into Caroline’s gjass. “Wliere do you 
see yourself in ten ynsars?” I asked her. 

“I want to be une femme accotnplie," 
Caroline said. An accomplished woman. 
“I can stuc^'. I can be an actress. I can go 
under my own name, Cecils?” She looked 
around the empty bar, feigning puzzle- 
ment. “Who is Cedle?” 

“C estjini^ Marie said 

commence^' Caroline replied. ♦ 
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Material submitted by the Honorable Steve King, a Representative in Con- 
gress from the State of Iowa, and Member, Subeommittee on Immigration 
and Border Seeurity 


Center FOR Immigration Studiks October 2013 

Deportation Numbers Unwrapped 

Raw Statistics Reveal the Real Story of ICE Enforcement in Decline 

By Jessica M. Vaughan 


A key talking poinl Inr prop4>nciil& <il amtu'sty ior illegal aliens is lhal (he Obama ddminisiralittn has 

made hisiorii. improvements u* border setunty and immigration ent'f cement, leading to "record" num* 
hvr-v.d dcportainnis (hat surpa-ssthc pcrhnmancc oKarlicr .idniini«lrdtlons. In I )cci'mbt.T 2i> 1 2, )»'hn 
MortMii, ihcn-director orU.S. Iinmigratiun and Customs Knlorcement (U'l.). announced that his agency had 
removed nearly HKI.IHIO itlegal aliens lhal year Maim newstiulleic, pro-anrnesiy lats*makcrs, and other Dhama 
administration allies heutded this ap{>arcnl milestone as evidence thal the hordet and illegal immigralhm were 
now under conliol. 

On the same day, to tar less lanlare. Morton jIm* announced the implementation ol new restrictions on how the 
agents and olticc-rs working under him could use their authority to enlorce immigration laws, 'they wt-re io|d to 
curtail the use ol' detainers, or immigration holds, which give Kd. onicers the tipportunilvto i^ucKtum and take 
custody ot illegal aliens ulcntilicd alter arre.st h)' a local law cniorccmetil agenev Ihis direclivv huill on an ear- 
lier memo, issued m lune 2(tl 1, which ordered Ud agents not to arrest certain hrtud categories urillegal aliens. 
Including minor criminals long-time rc.sidents. students, parents, caregivers, and a long list ol other excepted 
categoncs lor whom there wa.s otherwise no statutory basts b»r special treatment. Ihese and other directives 
have been euphemistically characleri/.ed as '‘pncseculonal discTclb >0 " 

I his report e.xamlnes data Irom a oillectton ol nucsily utipuhjt.shed internal Department of MomelanJ Security 
(Uns) and ltd. statistics, to provide an alternative evaluation ot the admini&lrationsrecord on immigration 
enforcement lhal is based on raw sialislics rather than pre-packaged press kiU. Ihese statistics show that, con- 
trary {<• what IS comnumiy believed, in tact mimlgratti*n enforcement in the interior has slowed sigiiificanliy m 
the last few years. U d*. is arresting and remi'vmg noticeably fewer illegal aliens from (he inlcrittr nmv than was 
the case five years ago. ,ind even two years ago Its hicus has shifted assay from interior enlorcemenl in favor of 
processing aliens who are apprehended bv the Ht*rder Patrol. 

While the agency claim.s (hat it has slewarded reiu»urces eflcctis’cly h)' guiding agents to hone in on cnminals, in 
fact (he number of criminal aliens remiwed from the interior also has declined, even as l( l.'s hnforcemenl and 
Kemoval Opcrnlions division (I KO) is nolilied of more arrested criminal aliens than ever before, through the 
SecuTc t'ommunities preigram ’Ihese statistics stand in stark Contrast to claims of' “record deporuiions," which 
largely have been taken at face value by the news media and many lawmakers. 

Ihe report al.so prescnt.spraMtHi.siy unpublished statistics discliisingthc startlingly large number of cases on 
ltd: spost-final-order docket of aliens who have been ordered removed, but who remain living here in defi- 
ance ol immigration enforcement these "non-departed*’ illegal aliens are emhiemalic of the dysfunction in 
our immigration system, and must become a pnorily for enforcement before public Inisl in oiir system can K- 
rest) ifed 


fe&iicu M. Vnughan is the Ihrector oj Policy Stuiiies lor Ihe Center (or immignUion SUitUei. 

i6a9 K Srni;i r. NW. Suiri boo • Washington. JX. jik)o 6 • (202) 466-8iK5 • ri.Nn.Riuri.s,oRu • ww'w.i;is.uR(i 




CCN'TCS FOB iMMltiRATION STVOIES 


Key Findings 

• 'Ihc numhcr i*l iivporiaiinn^ a'biiliing irom itucrinr vnU>rccmcn( l^y KUl Jctlinnl b)' iv percent fri»m 2<U 1 v» 2012. 
and is on iratrk b> decline onoiher 22 percent in 2017. 

« In 2012. the year the Obama admintstralion claimed to break cnforcemi'nl rcairds, iiMjre than onv'halfol' removals 
attributed l<i Kdi were the result oT Iturdcr Patrol arrests that would never have been cimntcd as a removal in prior 
years. In 2 (h 18, under ihc Bush administration, only nnedhtrd of removals were fn>m Border Patrol arrests. 

• Iota! dc'p<Ttation« in 20l 1. (he latest year for which complete numbers are availaNe. numbered 7l5.4y3 - thelinv* 
esi level stnee 1973. Ibe highest number of deptvrtations on record was in 2(Hi0, under the illinium adminisiraiiirii, 
when LH64J143 alien.swtTe deported 

• When claiming reutrd levels ol'vniorcemcnt. the Obama administratitm appears to counl only rcnvrvaU, which arc 
ju.st one h>rm of deportation, and only a parltai measure ttfenlorcemenl. Beginning in 2bl 1, a shill ol some of the 
routine Border Patrol case toad to enabled the administration to count an artinclally high number of removals. 

• Homeland Security Investigations (IISI). the division «tf ICK that is responsible fur work sitecniorcemenu combat- 
ing tran.snational gangs, overstay enlorcemeni, anti-smuggling and iralficking activity, and busting document and 
identity theft rings, now ciinlribulcs very little to iintnigt atum enlorcemeni. In 2013 I I.Sl has produced only four 
percent of ICh deporlali<.ms, making iust a lew thousand arrests per yvar ihroughcml (he entire c<mntry. 

• ICKis doing less enforcement with m'UxreMmrccs- Pcspitc reporting more enomnlers in 2i»1.7 than 2<il2. BIl! 
agenu pur«ui'd de]>ortation o| 2(i percent fewer aliens this year than last. 

« Enforcement aclivilv declined in every ICE. itdd olfice from 201 1 lo2013.ivllh the biggest dectim's in Ihc AlbnU, 
Sail hake City. Washington IX .A'irginia. and I loustim field ofhccs. 

• (.riminal alien arrests declined by 1 1 percent from 2012 to 2013. despite the c«tniplelion of Ihc Secure llommuni 
lies program, which generates nn’a- referrals of arrested aliens than ever befrre. ICE agents Ui»ik a pass un hun- 
dreds of ihousands ot aliens who were arrested by I'Kal authorities in thitse years. 

• ICE is carrying a case toad of 1 K million aliens who arc either in removal proceedings or have already been or- 
dered removed. Less than (wo percent arc in detention, which is (be only proven way ((» ensure departure. 

• As of the end of July 201 3 (here were 8724H)0 aliens > nearly half of ICEs total docket > who had been ordered 
removed but who had not lelt the country. 

• Ihe Stale Department continues to issue tens of thtm-sandsiif visas annually to citizens ol'countnes that refuse to 
take back their countrymen who are ordered tx'moved Inmi the United Stales. Many of these are violent criminals 

Ihc sialisiics in Ihe lahlexand charts m this report are taken trirni internal DIES documents obtained by the ('.enter, includ- 
ing: 

• a senes of reports preparx'd by the ICE/ERO Statistical Tracking Unit as part ol the disc4ivcr>' ptoce.’i* forCnwe v. 
NapoiitiUto, the lawsuit brought by KTl agents to challenge the Obama adminisiraium's 'pt^'^ecuiiaiai discretioif 
and Deferred Action tor (Tiiidhootl Arrivals (DAC.A) policies; 

• two editions of the Weekly Departures antJ Detention J?c77ort covering the same tU-monlh period ol fiscal years 
201 1 -2013 (Ciclober I to the end lulyl. prepared by (he Stalisiical Tracking Unit of the U^E Enforcement and 
KemovaU Operations divisinn; and 


the Yearboe^ oj Imnugration Statistics published by Dt|S 
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Total Deportations: Lowest Number Since 1973 

I'igurc I ibv (nul number Ilf i'XpuiMittu rri*m thu UdiicJ Siaii»i Irion IW2ii'2*Hl- 1hl!>ai;iKtnl$ci)mm4<niv known 
as ii '’JL'poruUun.'* In lechnicai immigralinn law jargun. a JuporuUon is actually just one l»rm i>l' expulsion that is a sub- 
sel of removals, but for the purposes ol'ihis paper, the term JcptrrtaUon relers to all forms of expulsion' Ihey are gToupeJ 
into two broad categoi ies: removals and reiunts. 

Ihcsc cnlbrcemcnl aclions nxrc earned out by agents of the ( .ustoms and Border Protection (CBP) and IC'h. ‘Ihey in* 
chide aliens wht* were caught in the act o| entvnng the a ttmlry illegally and ih* kk: who were arrested in the Interior, these 
individuals were apprehended by or releiTeJ to agents i«fBi»rder l\itr(>i, KUlor other 1)1 IS component agencies, including 
ICH's Enforcement and KemovaKlpcrations (EROh ICh, Ih^meland Security Investigations (HSl); t'BP Oflice of 1-ield 
Operation (0BP>OI-O) agenual the ports of entry: olficersot U.S. ('ili/enship and Immigratiim Services <US( IIS), which 
adiudicaU'sapplicalionsforgreen cards, work permits, and cili/.enshtptor local law enforcement olTiccrsH'orking m pnrl- 
nership with ICC and Border Pairol. 

Deportation u>taU have Bucluatvd over the last .tU years, peaking in I98S. 20iK), and 2004. Ihe aU-timv record year was 
20UU, the last year ol the Clinlon administration In 2011, the most recent year for which all ICL and CBP toial-s have been 
reported, deportations numbered 715,495. Ibis was the hnvesl year sinu* 1973, when 585,351 deportations were elfcclcd 

i'igure I also sdtows that the proportion of removals adalivc to returns ha.s inaeased significantly since 1997. A removal 
is a harsher consequence than reliim, because it bars the dcp< t tec irom re-entry for a certain number ol years and camc.s 
ihe potential for prison time if the depirrtcc re-enters lik-galty. Aliens who are granted return arc not auioinaiicully barred 
from coming back. 

Both forms of deporUlion are used by both the Border Patrol and ICC. As is shown in l^le ) bcicrw. about half of the re- 
moval cases altrihulcHl to ICC arc aliens wli<» tveic apprehended hy the Border Patrol and then turned over to ICK for pn»- 
cessing. In addition. Ihe Border Patrol and CBP otliccrs handle some removal cans independently of ICE. As tor returns* 
according lo the Border Patrol sutlsucs in l abte 1. about 10 percent of returns In 2011 were cases that originuled as Border 
patrol apprehensions, with the other i^i percent completed hy KX and (MU* 

To support the claim of "record" deportations in 2012, the Obama administration and its supporters cite Ihe 4i)9,t>li0 

Figure 1 . Deportations: 1 982 - 201 1 
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romiivaUaMrlhulciJ in K'li (hvil ycur- IhlKisthc highest number or removals credited tt* K J! in a slngk* year: h'Avevcr. the 
iiumhvr Is higher because it includes the largest number o| Itorder Patnil cases (hat ever have been translcrred to ICJi. for 
processing in a single year (see Vable 3). Il dt>C4 mU relleci an Increase in eniorci'iiient activity, tn past years, these cases 
would have been handled by (he ntrfder Patrol, and ct»unted In U>la) deporUlions, hut mit as removals. Removals are at 
best hall the number (»r total deportations, and do not represent the entire scope ol enforcement aclions taken by l>tlS 
cnlorccmcnt agencies, 

'Ihv President htniseirconfirmcd ihlsstaltstical mantpuiattk>n in3tiM.s|H;aklngat a roundtable (or llispantv reporters: 

"’Fbe staiisiks are actually a Utile lieceptive because what wvVe been doing is, wtih the stronger bonier enforcetnent. 
mvVe been apprtliemimg folks at the borders and sending them bacL That b counted as a deportation, fi'rn thottgh 
they may have only been held for a day or 4li hours, sent bach that's cotutted as n de^rtation.’ he sttidd 

Border Patrol Metrics: More Consequences for Fewer Cases 

Ikhle 1 shows the case disposition. <>r outcomc» tor each alien apprehended by the Border Patrol m 201 2. l\vo*lhirds ol the 
aliens caught that year were processed as a fomul rem^wal • cither expedited removal or the retn.staiemvnl ol' a prior order 
of removal. About onc*lilih were granted (he more lenient Ircatmeni uf voluntary i clurn. As shtnvn in Table 2 and the ac* 
companying ]igurc2,2(n2 (the year nC "record" deportations) wa.s the first year cverm which a matorily «if Border Patrol 
apprehensions resulted in the formal removal of the alien, as opposed to volunury return. Hlsi*Trically, the va.si majority 
of aliens apprehended b>' the (U»rder Ihitrol were atK>wed to return rather than face removal. iVitgrams that were set up m 
201 1 to proa’s.s more border apprehension cases as formal removals were implemented with the .stated purpose tif deter- 
ring repeated crossing allempU. but had (he side henefit of boosting ICT’s remiivai staUslics ' 

ihc other significant ln*ndm the Border Patnd case dispisitions is that the number of reinslalemenlsnl prior removal 
orders has increased noikeably user (he decade, both in absolute numbm and as a share ol the total ca^vv l«sid these are 
cases ofindividuals who have been cai^ht and removed mi multiple liccastons. Onceailny .share iif the Border Patrol case 
load, now ahoui nne-ioitrth oHhi»«; arrested at (he border are priKessed m reinsialemenis Ibis could indicate lhal the 
rewards of illegal entry itill arc believed to outweigh the nsk of apprchen.sion. or the ctinsequences of apprehension. 

Kcinstalciiicnisare a Mgntlicanl share of (CP’s interior esse dispositions as well. In 2<M2, more IImii ^U.IHNIofthe removals 
thal resulted from an interior arrest were processed as reinstatements, representing about 24 percent of the interior removal 
case load* (ilearly, a Urge number of previousty deported aliens have managed to re-enter illegally and carry on for some 
lime before detection, typically after arrest for an«‘ther crime »»r iraflic offense 


Table 1 . Border Patrol Apprehensions by Disposition: 2012 

Outcome 

Number 

% 

r.xpedilcd Removal 

l43.2-t5 

io 

MeinMaiunemof Prmr Ketnoval t>rder 

99.42U 

27 

VoluitUry Kc-turn 


22 

VViirraiu mI AimsirNnUce Ui Apyiear 


H 

(-■Xpedtled Removal wilti Crvitibk R-ur 


1 

Other 

7,1«i 

1 

ToIaI 

361 ,768 

liai 

1 Source: Border Raimi 1 
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Table 2. Border Patrol Apprehensions by Disposition; 2000-201 2 


Outcome 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

KYpi-diivd Hvrtitn'nl 

9 

24 

12 

19 

033 

55,9-5(. 

57.110 

RcitniuUincm of Prior Hetnm-al t>d<rT 

7^8y 

t2,62R 

17.W3 

33,551 

47,ri4V 

23.434 

25.017 

Voluniorr Hciuni 



»7y.502 

R24.(I9R 

l,lllt.SII> 

950.471 

9i‘»2«26 

Warrani of ArtMl/Noluc In Appcnv 

i^.^97 


41,879 

SVJIV 

83.094 

153.309 

85.074 

l.)i|<i'diled RcmiiV’d] with (.redihle 




J 

5T 

(t34 

) .189 

Other 

IR.Vift5 


M.KSU 

15,055 

16.379 

19,178 

J1,7S6 

Total 

l,5V0»6W 


V3.^74fi 

931,015 

J.l6t»,328 

1.188.902 

l,tM9.IOK 

Outcome 

2007 

200S 

2009 

2010 

2011 

2012 


Kx(.*cdilcd Removal 

57.V5h 

75,M6 

7U57 

78.13? 

90.499 

115,245 


Rcinstaieniimi iirPritTOenim'ul Order 



70^25 

73,700 

75.404 
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Viiiuniary Kelurn 

7»J3S 

567.0tH) 

57l,9l>V 

2«R.M2 

134.108 

80,316 


Wivrani of Artwu/Noike lu Appear 

3ft.958 

'2>I6 

3l».*87 

511,157 

28.291 



Ux|Kdiu*d Rciimvul with (^redihlc rear 

I.7JI 

1.470 

l.*973 

2,828 

3,701 

42105 


Odiei 

7,y2V 

7,255 

JiW 

10.422 

8.249 

7.183 


Tplal 

«76;745 

723M5 

555,958 

4MJR2 

340.252 

36f,7<« 
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Figure 2. Border Patrol Apprehensions by Disposition: 2000-2012 
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Interior Enforcement Metrics: Doing Less with More 

Amcrtca»^ undvrMan J ihui immtgraihm tfnli<rvL'niL*nt m the murrJor U vtidl u* ihv ruL- Uw. pivvinung dUgitl vmpli>>'- 
monl, public ^ety. <in J national security. IvxptrrU c<»limale that about 6U pcra*nl of Ihu approximately 1 1 .7 illegal aliem 
who are rcMding here originally entered the country hy illegally crossing a land bt>rder. and about percent were admilied 
through an olticial port of ciiliy and overstayed their visa or au(hori/ed admisshm. Most illegal aliens do not live in the 
border region: they arc dispersed throughout (he nation. Besides the seven million «)r5t> aliens who arc working illegally, 
there are more than one million removable cnmmal aliens who are at large in communities as a result of release Ironi 
jail or prisiat. or after having re-entered illegally after deportat(<ai.'' 

To address this problem. Congress hoi^ provided ICE with increased funding to enforce immigration laws and remove 
illegal aliens. In 20UH. fCE received S5.6 billion and 17.93b ful)-time equivalent fi-'I'E) positions. Ihisgivw Ini5.9 bil- 
lion and 20271 l-l'E posilions in 2012 > a growth rale of five percent tn funding and 13 percent in staff.* Wllh additional 
funding. K'E has been able to launch new lechnofogy-hased milialives such as the Secure (..i>mmunilies program, which 
has dramatically increaM'd its ability in lovatc illegal ahens who have been arrested and/or bi*okcd intoioil by local ofricer* 
for li ^caJ crimes. 

’Ihe resource and pnigrammaiic enhancements did contribute to Increases in interior enforcement from 2tHlK lo2tM0. 
but this activity has declined considexabty since 21MU. AsshsmTi in fable 3 and f igure 3. the number n| deportations that 
resulted iromftilerior enforcement by the two primary agencies of I(.!E (ERC) and IISI) declined by 19 percent from 2i>] I 
to 2nl2, and ore pn^ected (•> fall anther 22 percent in 2<il.3. 

Table 3 also o mfirms I'residenl Obama's statement that the primary driver of the remcA’al numbers is Ut irder Patrol arresLs, 
mtt inleritir enforcement. in2(il2, more than hatr(52%) of deportations were the result of a Rtirder Patrol am'st. In 2i)(ib. 
only 33 peru'iil of dcporlalions were the result of a Border Patrol arrest: at that time most illegal bordii aos.sing cases were 
priKessed by the Border Patrol rather than Iransfcrred to ICL. 

llu'sv statistics aUu reveal that under the Obama adminislratlmi. the resources of IlM. which is the division of ICL that is 
responsible for w»irk site enlorcement, combating transnational gangs, overstay vnfofceineni. antt-smugglmg and iralliclc- 
ingacljvilies. and busting document and identity IheA rings, have been diverted toother activities. A&a result IISI mnv 
makc.s only a negligible coniribuUon to iminigraiion enlorctmictil In 200b, HSI arrests produced 17 percent of ICB-initiai- 
ed deportations; in 20 1 3 they arc protected to produce only it>ur percent of IC'l .-inilMtcd dcporlalions. 


Table 3. Removals by Program: 2008-2013 


Pnigram 

200ft 

2009 

2010 

2011 

20)2 

2013 proketed 

I'nial 

.^1,235 

3«y.83-l 

392.Kft2 

396.V0ft 

I09,»4‘> 

347.102 

Ihxiicr Patrol 

I23.v>t5 


150.240 

tA|.4$4 

2).1A,M 

I9/Ivl07 

i:Bi^i>K» 

Ol.tftfi 

11.120 

I3,3H7 

11,697 

IS,U4S 

)0.V4B 

usas 

I/J55 

i«929 


3,43ft 

2,207 

IIVI 

ICL-BRO 

W4.23<t 

tyJAfts 

307/HOi 

206^14 

166.61.^ 

132.546 

ICL-flSI 

3922.T 

41.191 

IMtT 

tl2^7 

7.581 

5,)4I 

Other 

1.392 

1.053 

I.J30 

1.7)6 

2-566 

2.570 


iitfurtv; ItCt. 







227 


CCNTCB FOB iMMltiRATION STUDIED 


Figure 3. Removals by Program: 2008-2013 
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ICE Metrics Under "Prosecutorial Discretion" 

Table •tpim'iU-s St •meitf the key iDeiricK tm imeriunnimiitrdtiMn ii«ii>rcenieni. which c»'niclrt*miMierniil ll X rcpirrtsilMi 
Cciver the first lit mtmlhs oi li-scaJ years 20 12 and 2013 {Ocit'bcr I to the end I'd |uly) - the same time pertud lor each year. 

'IhcKv figures prtividc a mttre detailed acciHintingof (he drop'tiJI'ln cnforcemenl activity bylCli/LRO, ihcdivisitin ol ICU 
that is the primary source of inlci ioi entorecmcnt. in addition to processing cases referred by other agencies. IlKO i»re> 
sponsible for screening aliens who are In fail or prisim after committing Uxal crimes, aliens arrested for local offenses such 
as drunk driving tir tilher tnilfic offenses, and aliens who have absconded from immigration pmceedlngs- Ihese acliVilies 
represent the vast inajttHiy ofcurrenl interior enlorcement acitvliy 

Ihc first indicator, departure's. istheei|uivalent of dcporlalitins (removals plus returns). As of |uly 2UI3, iCI. had dept>i1ed 
nine percent Icwcr aliens than at the same point in 2012, As discussed above, about half of these deportation cases arc 
aliens apprehended by the Border I'atrol. 

liepariuresoi crinunals have remained nearly constant, but “non-crtmmar'Tcniovaisdropped b^'alioui ISperceiiL In 
Udl nomenclature, the term 'criminal alien'* applies to aliens who have been convicted ol a felony fit misdemeanor "Non' 
criminals** includes those with lesser oilenscs such as iraflic infractions, (hose who admitted to crimes but were not .seii' 
lenced In jail. (ht>He whi> wi*re luri prosecuted, repeat immigration vtololors, lht>si: who dii|>ped out on immigrution hear- 
ings. those who Ignored orders to depart, and a small number 4ir individuajs who merely were found lobe here illegally «n 
who violated the terms «if (heir legal admission by Wt^rking or twcrslaytng 

According to the metrics that measure K.'UllUO activity • ralcounteiA. Detainers, Arrests, and Charging Documents Is- 
.sued' - interior enlorcement has declined b> a greater degree than indicated by the Departures metric alone. Even though 
icr agents had encountered slightly mitre aiicn.s at (his point in 201.3 than in 2012, they pur.sued deportation ol about 20 
percent fewer i>f (hem compared to (he year before 

Ihtfsc metrics again cxtnfirm that the recent incrva.se in the number '>1 K'E removals is driven by the increase in Book-Ins 
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rpim olhiT a^cncivs - namely (he Bonier Ihilrol > anU no( by an invTvaiie in K!b aitv-sls. In each (il'lhc two partial years 
ihu number of Kook -Invito K.'ilcasiotJy) repi>rtcd i& much larger than the number t^delainers, arre&ts. or charging docu- 
ments Issued by ICH itsdr. According to these rc'Ct>rd&. ICE. Itnik cusUnly of more than 200, IHK) aliens who were appre- 
hendcil by another agency (the R«>rder Patn>l) 

lhe.se statistics reveal that K.’h pursues deportation forimly a linction of the illegal aliens encountered hyils agents. In 
the period ol 2012 sludjed, K^F. issued charging do^umenls for 35 pei cent of the aliens that wen* enctninlercd in the 
«anW period in 2013, K'E pursued deporuilon of 27 percent of the aliens enC4mntered. In other words, over the last two 
years K *1'. ha.^ allowed about iwn-thirds of the aliens cnciHinlered or referred to its agents to go free and escape depi>rla- 
lion (>on.sidenng that these encounters are mostly the result of referrals from KkiiI jails and police deparUnenis. or due to 
fingerprint matches after arrest, this should he a serious public safely c«incem to federal and local lawmakers alike, as well 
as the public. Ihe restrictions imposed on KiE agents as a result ol prosecutorial discretion mandates arc allowing literally 
hundreds ol thousands of illegal alien offenders to return («' U,S. communities each year in deliance of our laws. 


Table 4. Comparison of ICE/ERO Metrics: 

Oct.-July, FY201 2 and FY201 3 

Metric 

2012 

2013 

Change 

Tuuii Departures 

m.2i9 

305.57? 

•VRi 

Cmninai Departures 

I74.K5R 



Nun-Crtmliwl Departures 

I59,5sfi 


■IS% 

Total iNitkci 

1.711.3.332 

I.KU2/6(> 

6%. 

Pending Final iVdcr 

M4MI6 

»3n.5|| 

in% 

Post l inal Order 

i<56,9l6 

R72.Hy 

2% 

Avg. Daily l\i^HiLiilon IX'tMnrJ 

3?,JGU 

33.97B 

O'A 

Avg Length of Stay (in days) 

26 

2y 

tfai 

Lneounters 

501,613 

597,1105 

i'% 

I>elaineo 

236.nH7 

I7^wn 

•25^ 

Arrcoe 

22I.A56 

170.194 

-21% 

(.charging i>>cuinenis I<;sued 

20K.71it 

162.610 

-22% 

Itniik-lns (iniludesuwts lo^ni olber agenues) 

3V3.K2-( 

36R,174 

7% 

1 Smucc: ice I 


Enforcement Activity Declined in Every ICE Field Office 


I'iihle 5 shows the steep decline in the number of aliens .selected by Kit', for depirtalion in each Field Dlfice fnmi 2(H I to 
2013 Ihe figures show the numhir of charging documents issued in the first HI months iif each fi-scal year HXttiber to 
lulyk* 

Overall. KlI7llK() initialed deporlaiion for 34 percent fewer aliens in 201.3 than the same period in 2011. 

Ihe [-leid Ollice-s that saw the largest declines in the number of aliens put t«n the path (o removal Were Atlanta. Nall fake 
City, Washington fXl/ Virginia, and lloasion. Ihe smallest declines were in Ihe Son Antonio and New York City field (H- 
fices. No Field Office increased the number of aliens charged, even though the Necurc C\nnmunities program v^as e.Kpand- 
ed in most of thc.ic lunsdicllons over the ihrce-ycar tune period. 
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Table 5. Charging Documents issued by ICE Field Office; 
Oct.-July FY20n, 2012 and 2013 



2011 

2012 

2013 

% Change 

T(>lal 

22MII 

208.281 

149,475 

M% 

Atlanta 

19,307 

17,539 

7,293 

62% 

Bolllmnre 

i,m 

1.8.59 

1,328 

.1246 

Hostwi 

J.OW 

3.415 

2.525 

|H% 

Rulfalo 

1,279 

1.151 

1.086 

l.s% 

Chicago 

H.ttAI 

11,244 

8,102 

UlOK 

Dallas 

IJ.70J 

l».7t>l 

9.552 

.«jys 

Denver 

5,092 

■l.711« 

3.447 

w 

Deiroii 

5,071 

4.642 

3.452 

32% 

Hi l>aM. 


4,4611 

2,927 

16% 

Itiiustnr) 

13..'M 

12,148 

7,M«i 

0% 

L"s Angdes 

2.U19 

21, .498 

i 1.379 

.18% 

Minaii 

in.-tS-l 

11.144 

7,93.1 

2-m 

New Orleans 

lO.&iti 

9.595 

ft.696 

37% 

Now Yt»rk Ctty 


fi..47'> 

6,594 

.5% 

NcH-ark 

3.996 

3.819 

3.022 

24% 

I’hii.hlelphia 

i.m 

3.895 

3.47(' 

22% 

Phoenix 

1I.M6 

10.456 

7.854 

33% 

Salt Uikt- City 

6.019 

.5.086 

.1.097 

49% 

San Antonie 


13.177 

10.745 

-4% 

San Diego 

10,4.15 

9.<L48 

6JI3 

10% 

San l■ranc>sco 

22.339 

1V..118 

11159 

35% 

Seaiile 

6.873 

5.985 

4.775 

31% 

SU l^oil 

5,7H 

5.032 

3.SI6 

33% 

VVAshiiigtoti, 1)1'. 

6v3ii6 

5.652 

3.424 

16 % 

Dlhcr 

4.082 

5..472 

5..VI6 

VW. 

Source; ICE 


Prosecutorial Discretion Results in Fewer Criminal Alien Arrests 


Ihe Obaim adminiMratioii has its policy oi ’'prosecuioridl dKcniiim" and amnesty for certain gntups o| illegal 

diiuiix as necessary to maintain a focus on dirptirling criminal aliens and lh«Kc who pose a threat to public safely. Vet the 
ItrlaJ number of criminal alien arrvsts also declined by 11 percent from 2012 to 20 13. as .shown in fable 6. which covers 
activity for the lirst 10 months of 2012 and 2013. 


Ihe biggest declines in criminal alien arrests occurred in the San Diego. Wu.shington DCVVirginla. Miami, and HI Ihiso field 
oHicc.s. t>nly three field olTiccs increased criminal alien arrcslsi Dallas. Philadelphia, and PhiKmix* 
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Table 6. Gjnvicted Criminal Arrests by Field Office: 
Oct-July FY201 2 and FY201 3 



2012 

2013 

% Change 

Total 

143.5VM 


• not. 

AHmoIii 


7.87<i 

•12% 

l>NUlim*rik 


l.lSU 

12% 

tkislOl) 

2.3S1 

l.VH 

20% 

nuiiaio 

yy2 

V68 

.2‘x 

C4)iuig>i 

7.6lt 

6,V5M 

-Wi 

DaU» 


itA>26 

T«h 

Denver 

I.n:ty 

3.1M 

•M% 

OoiroU 

■I.IAKI 

.3.283 

-iti% 

(;i Pmo 

2.1K1 

t.72<) 

•21% 

(iouston 


7.M.3 

-17% 

Um Angetes 

iJ.771 

12.3(K) 


Miami 



•21% 

New Orleans 

5.711 

5,l.W 

• 10% 

New Vurk t Jtv 


.MlO 

l‘W. 

Ncw;irk 

2klNW 

i.6S5 

18% 

PililHdc)t«tuit 

2.7nK 

2.96..I 

9% 

Phoenix 

'tJfQ 


18% 

Sail Ukrtal) 

•U4‘i 

H.128 

U% 

Snn Anionlo 

17,387 


0% 

San Dlugu 


3.062 

<8% 

Son Pranciset' 


12J10 

tS'Xi 

SentUe 

■i.-tTM 

.3.769 

l'l% 

SI. Paul 



12% 

Wtbhingicm, DC 

3.H22 

2JI32 

-25% 

Other 

833 

375 

-33% 

SuUiCe ICT 


Secure Communities Increases Criminal Alien Referrals 


Stfmv dclendcrs oi (he administration’s lackluster cnlorccmcnt record have sugj'csied that the lower iCl. interior deporta- 
U«*n numbers arc the r«*uli of better enJ’orcemcnt at the southwest border taking the presMirc ttlf of ICK in the interior, 
plus the implemenUUon of the Deferred Acliiio for ChildhkHKl Arrivals amnesty {knitwn as DACA). Ibis explanation is 
unconvincing. I'ir.st (•I'all. the Ritrdvr Patrol reported an inen^se in apprehensions in 2012, which is gc'nerally taken as an 
Indication that illegal crossing attempts (and successful illegal crossings) have increased. A recent study by (he Pew I fix- 
panic t .'enter seemed to corroborate (he start of a new upward trend in illegal immigration, vstimaling that thc.«i/eof(he 
settled illegal alien popiila(i«.in is back on the rise.'* Klin'eoVer, even it new illegal arrivals had slackened, (he piipulation litl 
eslabitshed illegal residents is still large enough to keep K'U very busy - even iru fi>cused only on the esiimaled ) .9 million 
criminal aliens living in the Untied States. 
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Mtvciiver. m 2<U2 Kill complvlvil (he implcmenlattcit i4'(hc Secure (lummdniUcxpnignim, which alerts Kill whenever a 
nnn-dttren (s anesied and ilngerprinled hy a law enti>rccmen( agency. As shttwn In I'aHe 7. this iniliative generaicd nuifc 
than 400^(H) relerrols of arrested aliens to ICH In 2012. This docs not indude (he large number of criminal aliens whi^ do 
md have rtngcr|>nnl>i on Tile with Dl IS who also an.’ discovered by local law vnltirccineni or ICE rdheers working in (ails. 
With Ihc help of this program. IChV interior criminal alien removal numbers should he incrcaMiig. not decreasing, espe* 
cialiy considering (hat illegal alien cnminals can he removed cxpediliuusl)' if K !E personnel arc enctiuruged and trained to 
do so properly. 

Yet pnkgram data published by KIK irrdicale that remo\*als generated hy Secure Communities are aUo declining, and are 
pmjeclcd to be 17 percent lower In 2012 ornipanid with 2012, even though the number ul abens IdenlUted is larger than 
ever. 


Table 7. Arresteid Allens Identified via Secure Communities: 2009-2013 



2009 

2010 

2011 

2012 

2013* 

2013 






Partial 

Proiectrd 

IDENT Hits 


14H.I6A 

.H8.97IJ 

33^377 

31)399 

159,332 

Jurladietiuns Added 

KM 

57b 

937 

1.479 

>06 


Rcniovub 

M364 

49.511 

79,90(1 


5J.W2 

09, JW' 

Reinovai/lhi Hate 

15% 

am 

23% 

19% 



’AiifMay ii, 2uii 







1 " pri>|t.i.ledili.’Lii:asi’edl7^< 






1 ^kource; K.£ 








Figure 4. Arrested Aliens Identified via Secure Communities: 2009-201 3 
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Few Dreamers Needed Deferred Action 


Smyitf have claimui] iha» ihe decline m enlitrccinimi is in he vxpecied I'nilitwintt the impicinentaiion nfilu* DAiTA program 
Aca>rdinglii Utrmer UllS Seerclary {anel Napolitanu. the progrant was needed in order lo spare hundreds of thousands of 
Umg-ri^ident illegal aliens from the ihreal of depcTlaiion. and free up ICfi agents lo work higher priorilv cases ctf enminaU 
and national security threats. 

Ihc statistics do not support this claim Relatively lew DACIA-eligible illegal aliens actually were facing the threat ofdc* 
porlatitm. According lo K'K records rekased for Cr«iMe u Sapolitano, as of March 3D, 2013. more than seven months al'lci 
the launch of the program, there were^,5V4 active cases ol ilkgal aliens t»n iC.pX docket whti were granted deferred acllon 
undiT DACvX. these arc much lot) small a share of the case load to have suppresNcU enforcement to the degree that hasoo 
cuiTcd. And. as discussed above, the number of criminal K*movals hasdeclincd.mM increased, after DACA. 

C!learly. the DACA pr«)gram was neither needed n«ir intended to save losvrisL illegal aliens from deporlalinn. nttr to allow 
ICk Ui locus on higher prii*rliy e^ises- Ihe obviiKB purptwe of DAtTA was to provide Work permits and legal presence to 
hundreds ol thousands ol long-resideni illegal aliens under age 31. DACA has had no muiceabk effect on K.Ms w'orkJoad: 
inslead, it has contributed iu the "catch and release" naliu'c of immigration v-nhircement today.** 

ICE'S Docket: The Non-Departed 

lUble K Ik a snapshot of Kdls case load at the end of juiy in 2U|2 and 2iJl3. Ihis table illustrates Ihc enormity ol the immi' 
graiion cniorcemeiii case load - ntofe than I.A million cases in 2til3. 

Of these 1 ft million aliens on the path to deportation in 2(il3. fewer than .31>,I)<M) were in delenlii'>n at any one time, nr 
about 1 .7 percent, those detained the aliens on ICCs docket who are most likely to actually depart the ctNiniry. 

lust over hall ui IC^H's daunting docket ol c«Lses is made up of individuals who arc In proceedings and have not yel been 
ordered removed (or granted rcticO. ’Ihc <gher hall is made up of people who have already been ordered remon’d > hut 
who are still here. A liny ^diare (1.5%) of these ptfsi-fmal-ordcr cases are in detention; while awaiting travel di»cument$ oi 
acceptance by their h*>me cuuniry. but most nf them wtl) ultimately be removed. 


Table 8. ICE Docket: 

End of July 201 2 and 201 3 


2012 

2015 

Pending Final Order 
I'ietailU'vl 



NotiDetaiucd 

K2(».4(7 

9i.i.9W 

ToiaJ 


950.51 1 

Post Final Order 
Ovtaiiied 

H.771 

15*«70 

Tfou-Delaiitcd 

tM2.1'l5 

85»l.77y 

Total 

«56.0t6 

<i72,Hy 

rotAL DOCKET 


l,SU2j6(>0 

s, OcMJtted 

2.1 

1.7 

1 Sfiuiii.': let 1 
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Ihcgr'ijp thal should be ol'grciiivst <*mviTii lor policy makers Is ihe en'*rm<nis number of n'^-dv‘tained, posl-linal-order 
cases Ihese are aliens who have been accorded due process, exhausied api^cals. and received a Ona) order irf removal, 
hut who remain here in defiance of that order. As of the end ol |uly 2013, there were ii72,0tHi individuals on ICf/s docket 
in this category. A relatively small share cannot be removed, ellhcr because their home country woifl take them back. <U‘ 
bc^.ause the government there is insufliciently organized tu isauv tiavcl documents (see below). Ihe vast majority of the 
872,0011 have simply absconded. sk1ppc*d out on hcanngs, and continue to hvc here as illegal aliens, ihis number grew by 
more than I5.0<10 from 2012 to 2oi3 

The Impact of Zadvydas v. Davis 

.Some aliens cannnl he removed, or their removal takes a very long time, cither because of limitations in hflalvral repatria- 
tion treaties (as is the case with Cambodia), or becau.se the home country refuses to issue or dcliberalely slow-walks travel 
doaimenis'lor the alien (<!uba and Bangladesh). i«r because (he home country g«'Vemmen( is dyslunclional (Siimalia). In 
2U0 1 . the Supreme ( A)uri ruled m ZddyVtitu v. DaxHs that such aliens may niX be detained for more than mx niinnths Ifiheli 
removal u not unroinenl. f.xccpt in certain uncommon circumstances.'^ 

Because of the Zadrydas rcstncliom. and because I)I IS and the Stale Department have declined to Ibilow a sialulor)' 
mandulc to pul pressure on n'calcilranl countries U* lake back their cilixens. ICH has released m(«rv than 1 7.iHKi c.'isenlially 
un-removahle aliens irtim detenli'm since 2nln (See Table y). Most of these aliens are convicted cnmmals. Ihere is al&o 
an unknown number i«r non-cnminal and/or non-dclalned removable aliens on the dihiket who-se departure is prevented 
by their home couniryk recalcitrance or dyslunction Some additional unknown number of aliens from these countries arc 
treated as exempt from enforcement under the guidance in (he Morton Memoof 201 1. and thus simply are iiol aricsted by 
KTl; agents who encounter ihcm. 

Meanwhile, the Slate Department continues lo Issue and renew tens of thousands of visas hvciti/x'nsol these countric.s 
(See Table 10). Tor example, m 20120 Umk an average of-l.^n days fiar the government of Malaysia to issue travel di'Cu- 
ments to iu dti/ens wh«> were ordered removed trom the United Stales. If any tif those aliens were detained, at $I2U per 
day those 436 days ot wailing lor travel ducumenls cost US. taxpayers more than $S2.00i) per detained Malaysiaii. In 
2012. the Stale Department issued 47.000 temporary visas to Malaysians, approving VS percent of all applicants Kven ii an 
unusually high number complied with their visas and relumed home, and just three percent overstayed, that would add 
another 1 ,400 illegal aliens to the population who are very dilHcult to renvwc, even if they commit crime.c. Ihis could be 
why KIT succeeded in deporting only 3i Malaysians m 2012.'* 


Table 9. Removable Aliens Released 
Due to Zadvydas: 201 0-Present 


Year 


2010 

H.y46 

20(1 

4.695 

20(2 


2013 (thru .March) 

i.311 

Total 

17298 


Mijy include mtillipk rciesKcs for a 'drtglc alien. 

001 include rcniuVnble .^Oeas noi in JeUintiim 
whu cafiiiul ttc reimived. 

^nifcci ICT, 
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Table 10. Worst Countries for Travel Document Issuance 



Average Days to Issue 

Average Days to issue 

Non-Iraniignuil 

Visitor ViM 


Travel Documents 


Travel Documents 

V'isas Issued 

Appruvai 


2014'Z012 


10 2012 

10 2012 

Rate 

QiU.r 

ikHi 

Cainhodia 

558 



CainbcHlui 

322 

lr.iii 

>15 

25/146 

62W. 

51. Kilts tk Nevis 

till 

Irw} 

187 

WJ99 


Kuwait 

37IS 

Bangladesh 

-176 

fS.ViI 

74% 

Vleinani 


St. Kilts dr Nv'Vtt 

467 


73% 

rurknienlstMO 

iSi 

Maiavsia 

4.16 

17,1127 

95*% 

Tlie Ctumbia 

m 

Ivory t'.oaM 

417 

4/^2 

72'U. 

Sudan 


Liberia 

405 

5.168 

54% 

5ofnali4 

-n\ 

Niger 

.t'lO 

1400 

64% 

(XfihiniM 


Vietmni) 

315 

58.117 

78% 

Uunibi 

.32-1 

Yemen 

.ttib 

3,4V7 

52% 

Iran 

Mi3 

Burkina Faso 

303 

2.588 

65% 

Uberu 

2V5 

liaill 

293 

29413 

•10% 

Iraq 

JfiV 

Djlhumi 

2M6 

53R 

.15% 

Niger 

25.1 

Bel.irus 

283 

II.OIH 

ito% 

Yeiiiui 

252 

Dem. Rt’p. oftlongo 

274 

5.320 

63% 

Haiti 

245 

Soiiiatia 

27^ 

302 

38% 

Sierra Unma 

241 

Sicrm l.cunc 

2Jy 

I.H07 

Siri* 

Burkina I'hko 

234 

Algeria 

249 

7464 

76% 

Ivory Cotrsi 

22V 

Montefiegro 

2t-l 

3.6V9 

64% 

Ziuibahwe 

222 

Cuba 

2'tl 

2b4ou 

61% 

Lebaniiti 

2(12 

Koxovyi 

238 

442H 

68% 


S<Hirc«: 1CI; iUisi Ihv State Department 


Traffic Offenders 


Since the implcmenUlum nf Secure Oimmunitivs advitcatc^ whu are nppnsvd to immigraiii'n cnlorccmcnt have alleged 
that the ppigrain has served as an unfair and uver/xalous dragnet that results in the deporiatiim nf harmless peirplc whi* 
have been turned over to ICU ax a result ofminiv" irafTic olfensex, such a.s a broken toiliighl. Advircales ollen imply or 
cuntend that such Iraific slops were baseless, illegitimate, or trumped up in discriminatory practices by local police and 
sbcrifl's. 

these claims are not supported by ICE records, which are summah/ed in lable 1 L In each of the last three years (2ol 1 
through 2013). abttul 14 percent of all aliens deported were Identtfied due to a convicUt*n (or a irafl'ic otlenxe. ax itpposed to 
a roisdemeanor or feUmy. and numbered between 4().UtlU and 6(KUU0 in each ol those years. 

Ihe records shtiw that the majorlly of Irailic odenses committed by these remitved aliens were far I'nmi minor. Stxiy- 
four percent of the aliens deported after irollic oH'etiscs were convicted o( dnviiig under the Inllucnce of alcohol nr drugs. 
'Ihousandsof others were convicted of hit and run 

It u-ouldbe a mi.stakc u>a.ssume that (he nearly Ati.tMKHndividuals who were deported in the Iasi four years alter being cito- 
vicled of mere uii.speciried tralfic olfenscs were somehow imlairly or inappropriately taigeted by ICE. All had immigraUon 
violalioita ax well and it lx possible, even likely, that most of these olfcndcTs had cither been dc^porled before i»r had skipped 
out <in hearings. 
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Table 1 1 .Traffic Offenders Removed: 2010-201 3 



2010 

2011 

2012 

2013 

Total 

Percent 





(Oct-March) 



Most Serious Conric 







Hit 8r kun 

'm 

1.33^ 

1.312 

>(79 

t.t 17 

Z% 

IrdiupOrting Uoitgcrtius Alalerial 

i 

C 

s 

3 

17 


DU) - Drugs 



73i 

3-12 

2,4411 

l'i«i 

Din - Alci'hoi 

27.635 

J5.V27 

30.(66 

1-1.2>I6 

1 i.^.97-1 

63W 

OihtT Iraffic oncme 

15.02K 

193MI 

203M>1 

7.m 

5v,6n0 


Total 

ilyiV* 

563KI2 

58.26(1 

22357 

18U.U8 

ino% 



Conclusion 


'the i }hanu <iJniinisiraili*n ha& srnighi Ui ptiriray iL<s purri>rmiince •)» immigraiion enr« vccmcm a.s simrtcr, hctiur. and 
nitiTv succe&siul ihan prt'Vitnis adiniDi^iratK^n!!. To support this d^tm, il Has prm*nii;d a iVw sUUsiical nuggets in duver 
packaging that have been ai uridally padded by (ranidemng ca.svs from the Rordcr f'atrid to ICH-To use the proverbial 
'"apples and oranges" analogy, the Ohaina odmmistralinn. in order to give the impression ol'a "record'* apple harvest, has 
counted both apples (Ild; cases) and oranges painted to IcKtk like apples (Hordcr Patrol cases), while leaving a large numbei 
of actual applc\s on the trees. 

A belter picture ol the true state oi' immigration entorcemenl in the interior, where most illegal aliens have setUed and 
where mosi Americans notice the Impact, emerges i'rom this anatyMS of fCLs iiuerna) statistics and metrics. Interior cn- 
I'orcemenl activily, including arrests and rcinovaU o) criminal aliens, w'hich are ICE'S highest prioiily. has declined signifi- 
canlly. More than K7l),(Hin aliens who haw been «irdcred removed are still living here in defiance o| our laws. 'Ihi« dys- 
luncinqt must be addressed before consideration ofntoi e mass amnesties or expansimis m admicsionsof any kind. Until 
we achieve heller civnirol ttf illegal immigratiim, and the low.s we have are taken senously and enfora'd, there is no point in 
passing new ones. 


>5 





236 


Center eor Immigration Studies 


End Notes 


‘ l or Jelinftlons and JctaiU on (he immi^ralion u'ntoramwnl prtkccss. Me Deportation Basui. by W I). Ueasonen hUp‘// 
www.fcix orft/depohMMm-ba.'ncs . 



' ( (ne uf (hcse programs was (he Alien I ransrer ILxIl Program (see http7/arliclcs.laltmcs.coni/20l l/svp/29/|(»cal/la-me- 
immigran(*Jepi'rl-3i*l l'»y3D) 


* Internal ICF. sutisUcs obtained lor Crane v. I^apoiitano. 

UX K4d(iMic& alcU in ht(p://www.cts.org/vaughan/svciiri.**C4*mmunilieN-pleusc. 

" ni IS Budgets in Kriel'. 2009 and 20 1 ^ 

UneounieTs occur when an alien comes intoutiUucl with an B.'li othcer in an olticul setting, such as In a jail or street 
optTJlion, or witen an iCP. agent is notiiied about an Inmate in local caslody. such as through a query to the K.T. l.aw 
forcement Support ( ^enicT 

^ I iguresdo not include cases generated by the 2K7(g) programs i>pcraUng In these districts. 

Ihc incrcoM.’ in criminal arrcsi.s in Phoenix maybe due to the cancellation («lscvcral2H7(g) pi(>grams in Anr.ona. Ihese 
programslormerly handled a signilicant siiare ol'KXs criminal work load beri>rc iheir cancellation in 2*U2. and follnvmg 
the terminainat ol the pmgrams, the wi«rkload shiited back to KX. See htt prj7uTvsv c ls.nrg/vaughaii/stii ppin g-immigra 

litiii-.euluuungui 


2u[ .VUV/2.^/ po pulaiion-dyJmc»t*!-un4utht>nzedomnugi anl>«stalls-mav'-l 


" Sec hllp://www.ctx> t ng/v'aughan/la\simt-documents-onnltut-alicn-n-IeaMs-dcc lh if-enltuccmcnt-aKtked-i>ialistic.s - 

” See hUpi//w;>v>y.c|s.uTgistljprinjl:rclcaftcnjl-criniinaL-dien> Ut more delaiU- 

Imea'&iingly. since 20il>l. Malaysia ha.s been trying to crack dosen i»n lUown illegal immigration problem Illegal aliens 
there a'porledJy are subicvl to harsh treatment, including large lines and caning Amnesty Inlernational claims that lO.OtMl 
pcofile have been caned in Malaysia t<ir immigratum \1olalions. 

’* The source «»l‘ these figures is (he set ol'ltih reports released under discover)' in Crowe v. Napolitano 
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con- 
gress from the State of California, and Ranking Member, Subcommittee 
on Immigration and Border Security 


Statement of 

Cristina Jimenez, Managing Director 
and 

Jerssay Arredondo, Queer Undocumented Immigrant Project Coordinator 
United We Dream Network 


House Judiciary Committee 

Hearing on “Asylum Fraud: Abusing America’s Compassion?" 

February 1 1^ 2014 

Recently, Members of Congress have alleged that the U S. asylum process, which was 
created to comply with international obligations regarding the human rights of refugees, 
is ripe with abuse. As a network of organizations representing LGBT immigrants and 
asylum seekers across the country. United We Dream (UWD) appreciates the opportunity 
to provide testimony for today’s hearing. We offer this statement in recognition of the 
need to both protect and improve the existing process for LGBT asylum seekers to ensure 
that LGBT immigrants are not deported and returned to the persecution from which they 
tied. 

United We Dream is the largest national network of youth-led immigrant organizations in 
the country, with 52 affiliates in 25 states. We aim to address the inequities and obstacles 
faced by Immigrant youth and to develop a sustainable, grassroots movement, led by 
undocumented Immigrant youth — Dreamers — and their allies. The Queer Undocumented 
Immigrant Proj ect (QUIP) of United We Dream organizes queer undocumented youth 
leaders to advance their own rights and fight for the liberation and equal treatment of the 
“undocuqueer” community. 

Ensuring Access to Asylum for LGBT Immigrants 

Many LGBT immigrants come to this country seeking freedom from violence, 
persecution, abuse and torture simply because of who they are or whom they love. UWD 
believes that the asylum process must enable these individuals to make out an effective 
claim for asylum and protect individuals who seek to do so. However, the existing 
asylum process currently dissuades and, in some cases, bars LGBT applicants from doing 
so. 

When an LGBT asylum seeker is apprehended at or near a port of entry and does not 
have valid entry documents, he or she is typically placed into expedited removal 
proceedings without opportunity to have a hearing before an immigration judge. The 
Credible Fear Interview (CFI) is a first step to determine whether an LGBT asylum 
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seeker will be permitted to submit a formal application for asylum. It requires asylum 
seekers to show that there is a “significant possibility” that he or she will be able to 
demonstrate past persecution or a well-founded fear of persecution in making their 
asylum claim. Far from guaranteeing a grant of asylum, the CFI interview is merely a 
way to screen out some individuals and deny them the opportunity to apply for asylum. 
Although some members of Congress have suggested that the CFI process is not robust 
enough, the undersigned organizations believe that all individuals that wish to do so 
including LGBT immigrants, should be granted the opportunity to formally apply for 
asylum. Short of that, the CFI process must be as flexible as possible, so as to ensure that 
no individuals with valid claims are barred from even the possibility of applying for 
asylum. Attorneys continue to report that asylum seekers are subjected to expedited 
removal and deported despite their legitimate claims. 

In addition, the UWD believes that asylum law should be reformed to eliminate the 
requirement that asylum seekers apply for asylum within a year of arriving in the United 
States. Many LGBT immigrants are unaware that they are eligible for asylum when they 
airive in the United States, and others have been hiding their sexual orientation or gender 
identity from government authorities their entire lives. Therefore, it is unreasonable and 
unjust to deny asylum to LGBT immigrants based on an arbitrary deadline. 

Ending Inhumane Detention for LGBT Immigrants 

Members of Congress have expressed concern that the CFI process is being abused as a 
mechanism for immigrants to escape detention and be released into the United States. 
Individuals who are found to have a credible fear of persecution based on their interview 
may be eligible for parole pursuant to a 2009 ICE policy directive, at ICE’s unreviewable 
discretion.' Often, ICE officials continue to detain individuals despite the fact that they 
have passed a credible fear interview and are applying for asylum, often as a result of 
arbitrary detention quotas that encourage incarceration. 

Immigration detention is likely to be an especially treacherous place for LGBT detainees, 
who frequently face harassment and mistreatment while in ICE custody. For example, 
according to a recent ACLU report, Tanya, a transgender woman who was detained by 
ICE at the Eloy Detention Center in Arizona, experienced multiple incidents of extreme 
harassment. She received threats from a male detainee who tried to force her to engage in 
oral sex and harassment by detention officers for wearing her hair in a ponytail or cuffing 
her pant legs. After reporting the abuse, she was isolated for approximately six weeks. 
Although recent policy changes regarding solitary confinement have improved conditions 
for LGBT immigrants somewhat, immigration detention remains a dangerous and risky 
place for many in our communities. 

United We Dream urges Congress to consider reforms that would minimize the use of 
detention. Rather than forcing individuals who have passed their credible fear interview 


^ U.S. Immigration and Customs Enforcement (ICE), “Parole of Arriving Aliens Pound to Have a Credible 
Fear of Persecution or Torture," Directive No. 1 1002.1 , effective Jan. 4, 2010, 
http://www.ice.gOv/doclib/dro/pdf/l 1002.1 -hd parole_of_aiTiving_aliens_found_credible_fear.pdf. 
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to remain detained, we believe that Congress must eliminate arbitrary detention quotas, 
expand alternatives to detention and further protect LGBT asylum seekers by expanding 
access to government-appointed counsel while in detention. 

We are grateful for the opportunity to provide these comments. We look forward to 
working with Members of Congress from both parties to make much-needed 
Improvements to our immigration system. 


Sincerely, 

Cristina Jimenez 
Jerssay Arrendondo 
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Prepared Statement of Miehael Comfort, President, 
Comfort Western Enterprises LLC 


FcbrLiar\^ 14, 2014 

Subcommittee on Immigration and Border Sccuritv’ 

House Judicial’ Committee 

United States House of Representatives 

Attention: Congressman Trey Gowdy, Subcommittee Chairman 
Honorable CongressnicUi Gowdy, 

M\ name is Michael Comfort. Thank you for this opportunity to provide my obser\ ations and recommendations 
regarding asylum fraud and its nexus with our national security. 

1 retired from Citizenship tuid hnmigration Services in January' 2006. after serving as Chicago’s district director and 
before tliat 1 served as the agency's interim district director in Denver, At tlic time of INS' split in March 2003, 1 
was the acting district director in Denver. My experience in INS spanned both the enforcement and services 
missions. In particular and germane to these proceedings, I serwd as the incident commander in south Florida 
during the Cuban mass migration in 1994. interviewed individuals and adjudicated their applications for asylum, 
interviewed and processed refugees in camps in southeast Asia, participated in tlie Haitian Maritime hiterdiction 
Operations program, and trained to interview and process Jewish refugees in the Soviet Union. 

Tlie American people have a long and proud history-' of providing sanctuary to those who experience persecution in 
tlieir native countries. That generosity comes with tite expectation tiiat their government will ensure integrity in the 
asylum and refugee processes, thereby protecting our national securitv and welfare. Asyiimi and refugee cases 
present challenges not generally associated vvitli other benefits under tlie Immigration and Nationality Act. Tliis 
discussion includes both asyiees and refugees since the distinction between their cases is tlie geographic location of 
the applicant. Asylum applicants are those who have reached our border or are already inside the United States 
while refugees are tliose who apply abroad. 

Those suffering from persecution cannot easily, if at all, secure legitimate government identitv’ documents issued in 
their native countries. Many times these individuals use counterfeit or fraudulent documentation to exit their native 
counlrics and travel to a place of refuge. Fuitlicr. corroboration of an individual's personal experience is not always 
available from traditional information sources (newspapers and other public accounts), Therefore decisions to grant 
asydum or refugee status often hinge primarily on the testimony of the applicant and at best tertiary evidence. 

Tliese conditions open the door for terrorists, war criminals, other criminals, and those seeking economic gain to 
engage in the use of fraud and willful misrepresentation to gain this generous benefit under the Immigration and 
Nationality Act. Furthennore. the Obama Administration's extremely lenient detention and remov'al policies, 
particularly in these cases, encourage otherwise ineligible aliens to apply for asylimi because tlie risk of being 
forced to leave this couiitiy are minimal. Now the Department of State lias promulgated a regulation that expands 
die definition of those qualified for this status to include those individuals who have participated in limited support 
of terrorist organizations. Our government cannot be flowed to expose its people to the dangers These individuals 
pose to our well-being. I understand that one man's terrorist is another's freedom fighter; however, we must look at 
this issue from the perspective of America's interest. Have we forgotten the first World Trade Center bombing, the 
shooting at die Central hitelligeiice Agency's headquarters, and September 11, 2001? This regulation combined 
with this administration’s lenient detention and removal policies docs nothing but invite tiic incidence of much 
more fraud in the asylum and rcfligcc processes as w^cU as the threat to our national security. 

A Washington Times article, dated February' 5, 2014, described a secret internal government report that a 2009 
govemment audit found diat 70% of asylum applications showed signs of fraud. This is a shocking finding, clearlv 
demonstrating the ineptitude of the system in this regard. The article docs not indicate that the report has ever been 
presented to Congress. If not this is blatant disregard for Congress’ oversight authority and responsibility. Also, it is 
not clear from the brief article what actions the Department of Homeland Security has taken to correct tlic 
circumstances under which the apparent fraud went undetected. A reasonable person would take the results of this 
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audit and augment existing procedures to thwart this abuse of our laws and largesse as well expand the review to 
include all cases previously granted. 

Retligee travel docmueiits are issued to those who are granted sauctuar\' in the United States and cannot receive a 
passport from their native country . Tliere has generally not been any restriction on the holder to travel to their 
native country. Historically, the vast majority' of tliose seeking to obtain this document do so to travel back to their 
native country - the very countr\' they claimed diey were vuhierable to persecution. At the very least this is an 
indicator of possible fraud and willful misrepresentation in die asylum process. 

Lastly, and certainly not least important, fraud perpetrated in die as>ium and refugee processes not only facilitates 
the granting of status of those listed above, it also impacts those legitimately seeking this benefit. Govermnent 
resources and asylcc adjustment numbers arc diverted from those most deserving of the status. 

The following arc examples of the subversion of die asylum and rcfijgcc processes which have impacted our 
national security: 

The Department of Justice's Office of the Inspector Gencrars February' 2003 review' of the Immigration and 
Naturalization Service found that only 3% of failed asylum seekers with final removal orders were removed from 
die United States. The report went on to find: 

... Although we are not suggesting that all asylum applicants are potential terrorists, w'e found several asylum 
applicants who had committed or planned terrorist acts in the United States w'hile they were awaiting their asylum 
determinations... 

Among die terrorists who applied for asylum in die United States were; 

Ahmad Ajjaj and Ramzi Yousef 

• Tlicy entered the United States as asylum seekers in 1991 and 1992, respectively. 

• 111 1993 diey helped commit the first World Trade Center bombing which killed six (6) people. 

Ajjaj had left die United States in 1992 and returned with a fraudulent passport. He was convicted of passport fraud 
and did not complete die asylum process prior to his conviction. Yousef completed his application and w as given a 
date for his asylimi hearing. His application was pending when the World Trade Center was bombed. 

Sheik Umar Abd ar-Rahman 

• He sought asylum in tlie United States to avoid being deported to Egypt. 

• He helped plan a “day of terror” for June 1993. New York City landmarks including the United Nations 
Building, FBI Headquarters in lower Manhattan, and the Lincoln and Holland Tunnels were to be bombed. 

Hesliam Mohamed Hadayet 

• He applied for asylum in the United States in 1992. Hadayet claimed Egyptian authorities had falsely 
accused and arrested him for being a member of the Islamic group Gania'a al-lslamiyya. 

• INS denied his asylum request and Hadayet was placed in rcmov'al proceedings. 

• Tlie notice of date of his Immigration Court hearing was sent to an incorrect address. Since Hadayet was 
not present the Immigration Judge terminated the proceedings. 

• On July 4, 2002, Hadayet shot and killed two (2) people at Los Angeles International Airport before he was 
killed by an El A1 Airlines security guard. 

Mir Aimal Kaiisi 


Kansi entered the United States in 1991. 

He applied for political asylum in the United States in 1992. 



242 


• Tlic local TNS asylum office failed to schedule a hearing for him because Kansi’s application was among 
the pending backlog. 

• On January 25, 1993, Kanzi murdered two (2) and wounded two (2) Central Intelligence Agency 
employees outside its headquarters in McLean, Virginia. 

Gazi Ibrahim Abu Mezer 

• INS voluiitarilv returned Mezer to Canada after he was apprehended twice in June 1996 attempting to cross 
the border into the United States. 

• After his third apprehension, in Januaiy 1997, INS commenced formal removal proceedings against Mezer 
because Canada refused to take him back again. 

• In April 1997, Mezer applied for asylum in die United States claiming he feared persecution if he was 
retumed to Israel. 

• Mezer withdrew his application for asj'liim in June 1997 and told his attorney that he had returned to 
Canada. 

• Subsequently, Mezer was convicted and sentenced to life in prison for planning to bomb tlie New York 
Cit\ Subway System. 

Recent news accounts continue to demonstrate this threat to our national scciirit>': 

Waada Ahvan and Mohanad Hammadi 

• ABC's NightHm television program reported tliat tficsc Iraqi refugees were arrested in Bowling Green, 
Kentucky in 2011. 

• They w-ere part of an al Qaeda group that killed U S. soldiers witli roadside improvised explosive devices. 

• The pair were approved for refugee status by the Department of State. Tliis status was granted in spite of 
tlie fact that tliey w ere in detention for tlie bombings. The Department of Homeland Security told Nighfline 
that record checks did not reflect this detention. 

• Alvvan and Hammadi plotted to conduct attacks in this country^ and smuggle weapons and explosives back 
to al Qaeda in Iraq. 

• They pled guilt}’ to providing material support to terrorists, 

• The FBI believes there are dozens of such operators in the United States. 

On December 1 2, 20 1 2, the New York Times headline read: Firms arc Accused of Aiding Chinese Immigrants ' 

h'aise Asylum Claims. According to the article six attorneys and tw^enty-six people were arrested and charged with 
helping Chinese nationals submit false asylum claims by lying about false abortions and torture based on religious 
beliefs. 

Kefelegn Alemu Worku. aka Hateeb Berhe Tenianu 

• The Denver Post newspaper reported that this Ethiopian refugee was charged with unlawful procurement of 
citizenship or naturalization and aggravated identity’ theft. 

• Worku entered the United States in July 2004 as a refugee. 

• He was part of Ethiopia’s Red Terror group and engaged in the torture, savage beatings, and bloody 
executions of his fellow’ citizens. 

• Worku was convicted in federal court on October 13, 2012, of unlawful procurement of citizenship, 
aggravated identity theft, and fraud and misuse of visas. 


These are but a few examples of threats to our national security and w'elfare. I have not included die 9/11 terrorists 
in this discussion because tlicir subi’crsion of our immigration system has been fully documented by many others 
and need not be repeated here. 
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Recommendations: 

1. The Immigration and Nationality Act is exceptionally complex. Sections of the law are not neatly defined to 
encompass each major area of activit)’: adjudications, inspections, investigations, detention and removal, and border 
patrol- Immigration officers, regardless of their area of specialization, must be proficient in all aspects of the law. 
In detennining eligibility for a benefit under the Immigration and Nationality Act, an adjudicator must consider the 
applicant's amenabilih to tlie grounds of exclusion and removability from the United States. In the same way, a 
border patrol agent must determine if the individual encountered attempting to enter the country betw een the ports 
of entry is. in fact, a citizen of tlie United States or is otlierwise in compliance with immigration law s and eligible to 
enter. Similar cross-o^^cr and interdisciplinary- activity’ includes inspections, in\’CStigations, and detention and 
removal functions. This complexity demands close interdisciplinary relationships among those charged with its 
administration and enforcement. The current organizational structure of the mission. Citizenship and Immigration 
Scn ices, Customs and Border Protection, and Immigration and Customs Enforcement, inhibits, if not prohibits, the 
effectiv e and efficient administration and enforcement of the immigration mission. The Congressional Research 
Sendee of the Library’ of Congress issued a report on April 6, 2006, entitled Immigration Enforcement Within the 
United States . Tlie report, in considering the interrelated roles of immigration officers, stated in pertinent part: 

Some of the duties under immigration law have aspects of immigration enforcement but also contain 
adjudicative fimctions (sometimes referred to as services) and are not imiversally considered enforcement. 
Immigration inspectors are tlie classic example of this “dual** role, as inspectors are responsible for keeping 
those who seek to harm U.S. interests out while letting bona fide travelers in. An alien who is denied entry’ 
into the United States by an inspector has not violated any provision of the INA, unless the alien has 
committed some type of fraud to gain entry . Indeed, there have been people (both aliens and U.S. citizens) 
who have been vvrongly denied entry by an inunigration inspector. It could also be argued tliat a DHS 
(DHS) Citizenship and Immigration Services (USCIS) adjudicator is performing an enforcement fimction 
by denying an alien' s application for a benefit to which he is not entitled . . . 

Therefore. I recommend that tlie immigration mission be returned to a single agency. Tliis agency must be 
designated as a national security and law enforcement entity due to the mission's critical and integral role in these 
matters. 

2. Generally, presidential appointees arc ncitiicr authorities nor specialists in immigration laws and policies. While 
the appointees may be well intended, their lack of knowledge and experience in this critical federal responsibility 
prevents them from fully appreciating the implications and consequences of immigration-related actions and 
decisions. Further, the likelihood of these appointees becoming fully knowledgeable about the laws and policies 
before they leave their positions in the agency is minimal. 

Tlierefore, I recommend that the agency charged with the immigration mission must have no more than one 
political appointee in a leadersliip position. 

3. Accoimtability is a critical leadership component in any organization, particularly one that holds tlie public's 
trust. All individuals must realize consequences for failing to act in the nation's best interest. The Washington 
Times' article discussed above is a clear e.xample of a system tliat has foiled us all. Clearly tliere were decisions 
made long before the audit that at the very least facilitated the fraud perpetrated in the as\ lum process. Why did it 
take until 2009 before USCIS leadership took action to audit the process? Have cases that were not part of this audit 
been rcvicw’cd to identify potential fraud and take action in those cases where it exist to rescind asylum status‘s Is 
USCIS now’ regularly auditing cases to determine die level of fraud in die process? Has any leader(s) in the agency 
been disciplined or terminated for tliis egregious breach in our national secunty? 

Therefore, I recommend tliat tlie Congress work with die Executive Branch to take all necessary action to ensure to 
the American public that their security is being protected in the asylum process. 

4. Asylum officers require infomiation and intelligence pertinent to the native countries of the asylum applicants. 
No longer can tlicy solely rely on country' condition reports that contain infonnation that may be months, if not 
years old. As we know events and conditions in the world often change in geometric proportions rapidly, 
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oftentimes in the span of twenty-four hours. The officers must have information and intelligence at their disposal 
which is germane and timely to the decision process. 

Tlierefore. 1 recommend that tlie Congress work with tlie Executive Branch to take all necessaiy’ action to ensure 
that asylum officers have systems available w'hereby they can access infonnation and intelligence related to tlie 
asylum process. 

5. Tlie Executive Office for Immigration Revieiv (EOJR) is a key component of the asykun process. Tlie EOlR's 
iimiiigration judges (approximately 220 judges) received 44,170 asylum applications among die 410,753 filings in 
Pf2012. The asylum cases represented more tlian 10% ofthat fiscal year's total workload. Each immigration judge 
averaged 200 asylum applications in his/her caseload that year. The immigration j udges require tlie same access to 
information and intelligence to render knowledgeable decisions. 

Therefore. I recommend that tlie Congress work with the Executive Branch to dctcmiinc the proper staffing level 
for immigration Judges to maintain integrity in the asylum process and tliat the iimnigratioii Judges have access to 
the same infonnation and intelligence systems as the asylum officens. 

I am available to continue this discussion and/or answer questions related to this or any other immigration matter. 

Respectfully. 

Michael Comfort 
6531 Soudi Race Circle West 
Centennial. Colorado 80121 
imcliael.comfort'i?j:omfortwestern ciun 
303.619.8669 
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